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Court of Appeals of the District of Columbia 

No. 5943. 

Fulton R. Gordon, Appellant, 

vs. 

Oscar C. Thomas. 

a Supreme Court of the District of Columbia. 

At Law. 

No. 77963. 

Oscar C. Thomas, Plaintiff, 
vs. 

Fulton R. Gordon and Garret L. Brown, Defendants. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

1 Declaration . 

Filed Apr. 7, 1930. 

In the Supreme Court of the District of Columbia. 

Law. No. 77963. j 

Oscar C. Thomas, Plaintiff, ' 

vs. 

Fulton R. Gordon and Garret L. Brown, Defendants. 

The plaintiff, Oscar C. Thomas, sues the defendants, 
Garret L. Brown and Fulton R. Gordon, for tljat, on to- 
wit: the 8th day of April, 1929, the defendants | conspired 
and confederated together and entered into a Conspiracy 

1—5943a 
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for the purpose of destroying totally the business of the 
said plaintiff and causing him to be brought to public ridi¬ 
cule and disgrace and to be charged falsely with the crime 
of false pretenses and in furtherance of said conspiracy 
the said defendants, Fulton R. Gordon together with his 
co-defendant, Garret L. Brown, appeared before the Assist¬ 
ant United States Attorney, in and for the District of Co¬ 
lumbia, at the Police Court, and by reason of false, fraudu¬ 
lent and untrue representation-, which representations were 
known to the said defendants to be false and untrue caused 

the said Assistant United States Attorney to issue or cause 

* 

or cause to be issued a warrant charging this plaintiff 
with the crime of [embezzlement] *; that the said defendants, 
Fulton R. Gordon and Garret L. Brown, in furtherance of 
said conspiracy thereupon went to #6 Police Station in 
the City of Washington, District of Columbia, procured a 
police officer, taking him in an automobile to the 
2 office of the said Assistant United States Attorney, 
said officer secured the said warrant, and, the said 
Fulton R. Gordon and Garret L. Brown then accompanied 
said officer to the office of Alfred D. Smith, and pointing 
out plaintiff said to the officer, “There he is,” whereupon 
plaintiff was placed under arrest, imprisoned and incarcer¬ 
ated until he was released in the custody of his attorney. 

» * 

That all of said charges were false and untrue and known 
to be false and untrue by the defendants, Fulton R. Gor¬ 
don and Garret L. Brown. That as a result of said con¬ 
spiracy the said plaintiff was wholly ruined in his profes¬ 
sion and business. Therefore the plaintiff brings this suit 
and claims damages in the sum of Two Hundred Fifty 
Thousand Dollars ($250,000.00). 

Second Count. 

Plaintiff, Oscar C. Thomas, sues the defendants, Fulton 
R. Gordon and Garret L. Brown jointly and severally for 
that, to-wit: On the 8th day of April, 1929. the said defend¬ 
ants, wrongfully appeared before the Assistant United 

States District Attorney in and for the District of Colum- 

* 

bia, in the Police Court of the District of Columbia, and 
falsely and fraudulently procured said Assistant United 
States Attorney to issue and/or cause to be issued a war¬ 
rant charging the said plaintiff with the crime of (Larceny 
after trust as described in Section 851 B of the D. C. Code) 
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[embezzlement]* of certain properties and money belonging 
to the defendant, Garret L. Brown; that the defendants 
jointly and severally knowing that they had no legal claim 
or demand against this plaintiff, and well knowing that all 
claims and demands between the defendant Garret L. Brown 
and the plaintiff had been adjudicated in the Municipal Court 
of the District of Columbia, and finally determined by 

3 a final judgment in favor of the plaintiff, Oscar C. 
Thomas, in the sum of to-wit, $87.25, jrom which 

judgment no appeal had been or could be then taken, and, 
well knowing that this plaintiff had not violated any crimi¬ 
nal law of the United States, under which s^id warrant 
was issued, but maliciously and with the inteitt to extort 
from this plaintiff the sum of $131.00 and to cause this 
plaintiff unlawful harassment and embarrassment, on or 
about the 8th day of April, 1929, did in pursuance of the 
wrongful and malicious instruction, and in pursuance of 
said conspiracy and with the intent to extort tljie said sum 
of money, and the said defendants well knowing the prem¬ 
ises, and contriving maliciously to injure the plaintiff, be¬ 
came and were the moving force in a malicious use of the 
said United States process to extort from this plaintiff 
the said sum of $131.00, intending not to prosecute this 
plaintiff as legally and properly contemplated by putting 
into motion the legally constituted machinery of said court 
but solely to pervert, misuse, and abuse the sane for their, 
the defendants’, private purposes, and for the sple purpose 
of extorting from this plaintiff a sum of moneyjfor the use 
of the defendant, Garret’ L. Brown, knowing tl}at the said 
sum of money or any sum of money was not dijie from the 
said plaintiff to the defendants or either of thejn. 

That because of the wrongful, malicious abiise of said 
process by the said defendants and under the instruction 
of said defendants, this plaintiff was placed under arrest 
by a member of the Metropolitan Police Force of the Dis¬ 
trict of Columbia and by his body imprisoned and incar¬ 
cerated in #6 Police Station, in the City of Washington, 
District of Columbia. 

That by reason of said wrongful and maliciops issuance 
of said warrant and by reason of said wrongful and 

4 malicious perversion of the lawful and proper use 
of the process of the said Court by the sjiid defend- 


[♦Words and figures enclosed in brackets erased in copy.] 
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ants, the plaintiff was held up to public ridicule and dis¬ 
grace before his neighbors and business acquaintances and 
suffered great mental anxiety and suffered in body and 
mind and was unable by reason thereof, to pursue his usual 
avocation and business, and was obliged to expend large 
sums of money in and about the employment of counsel 
to secure his release to his great damage in the sum of Two 
Hundred Fifty Thousand Dollars ($250,000.00). 

Wherefore the plaintiff brings this suit and claims dam¬ 
ages in the sum of Two Hundred Fiftv Thousand Dollars 
($250,000.00). 

HARRY F. KENNEDY, 

Attorney for Plaintiff. 

Plea. 

Filed Mav 28, 1930. 

V 7 

******* 

The defendant, Fulton R. Gordon, for a plea to the 
first count of the declaration in the above entitled cause 
denies that on the eighth day of April, 1929, he conspired 
and confederated together with the defendant. Garret L. 
Brown for the purpose of destroying totally the business 
of the plaintiff and causing him to be brought into public 
ridicule and disgrace and to be charged falsely with the 
crime of false pretenses; defendant denies that on the said 
date he entered into a conspiracy with the defendant, Gar¬ 
ret L. Brown, for the purpose of destroying totally the 
business of the plaintiff and causing him to be brought 
into public ridicule and disgrace and to be charged 
5 falsely with the crime of false pretenses; and denies 
that he at any time conspired and confederated to¬ 
gether or entered into a conspiracy with the defendant 
Garret L. Brown for any purpose whatever; and denies 
that in the furtherance of the said conspiracy, or of any 
conspiracy, he together with the defendant Garret L. 
Brown, appeared before the Assistant United States Attor¬ 
ney, in and for the District of Columbia, at the Police 
Court, and by reason of false, fraudulent and untrue repre¬ 
sentation, he together with the defendant, Garret L. Brown, 
caused the said Assistant United States Attorney to issue* 
or cause to be issued a warrant charging the plaintiff with 
the crime of embezzlement; he denies that he either individ¬ 
ually or together with the defendant Brown at any time 
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made any representations concerning the plaintiff to said 
Assistant District Attorney which were false, fraudulent 
and untrue; he denies that together with his co-defendant, 
Brown, he at any time caused the said Assistant United 
States Attorney to issue or cause to be issued a warrant 
charging the plaintiff with the crime of embezzlement; he 
admits that the said Assistant United States Attorney did 
then and there cause said warrant to be issueql, but says 
that said attorney took such action upon his owij judgment 
in the light of representations there made by t|he defend¬ 
ant, Brown; he admits that at the request of the! defendant 
Brown he went with Brown to number six Police Station 


and returned with an officer who secured the sa: d warrant 
and that with said Brown he accompanied said officer to 
the place where the plaintiff was placed under arrest; he 
denies that he pointed out the plaintiff to the said officer 
and denies that in this connection he used the language 
“there he is”; he denies this action or any other 
6 action upon his part was taken in furtherance of any 
conspiracy between himself and the jdefendant, 
Brown. As to the incarceration and the release of the 
plaintiff in custody of his attorney, he says that] he has no 
information. He denies that “said charges” (were false 
and untrue, and denies * ‘ said charges ’ ’ were knoWn by him 
to be false and untrue. He denies that as a result of “said 
conspiracy” the plaintiff was wholly ruined in his business 
and profession; and denies that by reason of any of the 
facts herein alleged plaintiff was ruined or damaged in his 
business and profession. 

And for a further plea to count one of the declaration this 
defendant says, that on to wit, the eighth day of April, 1929, 
he was present at disbarrment proceedings against the 
plaintiff held before the General Term of the Supreme 
Court of the District of Columbia, and found the defendant 
Brown also there present; that in the said disbarfment pro¬ 
ceedings the plaintiff vras charged by the Grievance Com¬ 
mittee of the Bar Association of the District of! Columbia 
with fifteen separate acts of embezzlement, misappropria¬ 
tion, false pretense, and unprofessional conduct! etc; that 
having heard five of the said charges the Court [expressed 
itself as satisfied with the plaintiff’ 
and indicated that it considered it 
ther charges; that thereupon the 


s guilt (defendant there) 
unnecessary to hear fur- 
defendant Brown, who 
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was complaining witness with reference to one of the 
charges unheard by the General Term of the Court, ex¬ 
pressed himself as disappointed that the charge in which 
he was interested had not been heard; and that said Brown 
then and there related to the defendant the substance of 
said charge; that this defendant believed the facts related 
to him by said Brown to be true and had probable 

7 cause to believe them to be true by reason of the 
fact that they had been accepted as true by the Griev¬ 
ance Committee of the District of Columbia Bar Associa¬ 
tion and incorporated in the charges brought by said com¬ 
mittee against the plaintiff and by reason of the proof there 
had of the bad character of the plaintiff; that thereupon 
this defendant, at the request of the defendant Brown, con¬ 
sented to accompany said Brown to the District Attorney’s 
office considering it to be his dutv as a good citizen to lend 
his aid when requested to do so in the prosecution of crim¬ 
inal and unlawful acts; defendant further says that nothing 
which he did in these premises contributed or could have 
contributed to the ruin of the plaintiff in his profession and 
business, but that the plaintiff at this particular time had 
already suffered the ruin of his profession and business by 
reason of his own alleged unlawful acts. 

Plea to Second Count. 

For a plea to the second count of the plaintiff’s declara¬ 
tion, the defendant, Fulton R. Gordon, admits that on or 
about the eighth day of April, 1929, in company with the 
defendant, Garret L. Brown, he appeared before the As¬ 
sistant United States District Attorney in and for the Dis¬ 
trict of Columbia in the Police Court of the District of 
Columbia, but denies that said appearance was in any way 
wrongful; he denies that he falsely and fraudulently pro¬ 
cured the said Assistant United States District Attorney to 

* 

issue or caused to be issued a warrant charging the plaintiff 
with the crime of embezzlement of certain properties and 
money belonging to the defendant, Garret L. Brown, and 
denies that he procured the said Assistant United States 
District Attorney to issue such a warrant, but says 

8 that said warrant was issued by said Assistant Dis¬ 
trict Attorney in his own discretion upon representa¬ 
tions made to him by the defendant Garret L. Brown; he 
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denies that he then and there represented himself or con¬ 
sidered himself to have any legal claim or dentand of any 
kind against the plaintiff, either jointly with the defendant, 
Garret L. Brown, or individually, and denies that he had 
anv knowledge whatsoever of any suit of anv kind between 
the defendant Brown and the plaintiff or of any adjudi¬ 
cation of claims and demands between said Brown and the 
plaintiff in the Municipal Court of the District <jf Columbia, 
or of any determinations for final judgment jn any such 
suits in the favor of the plaintiff in the sum of Eighty-seven 

— and twenty-five cents or anv sum whatsoever or of anv 
* • + 

question of appeal concerning the said judgment; he denies 
that he knew well that the plaintiff had not violated any 
criminal law of the United States; and denies any attempt, 
malicious or otherwise, to extort from the plaintiff the sum 
of one hundred and thirtv one dollars or anv other sum; 
and denies any attempt, malicious or otherwise, to cause 
the plaintiff unlawful embarrassment; and denies that in 
pursuance of the wrongful and malicious instruction (sic) 
or in pursuance of any instruction (sic) whatsoever he tr//-, 
maliciously or otherwise, to injure the plaintiff; and denies 
that he individually or jointly with the defendant, Brown, 
became and was the moving force in a malicious use of ^said 
United States process to extort from the plaintiff the sum 
of one hundred and thirty one dollars; and denies that he 
intended not to prosecute the plaintiff as legally and prop¬ 
erly contemplated by putting into motion the legally con¬ 
stituted machinery of the said Court; and denies that he 
intended to pervert, misuse and abuse said process for his 
own private purpose, either jointly with the defend- 
9 ant, Brown, or individually; and denies that there 
was any purpose on his part to extort frotn the plain¬ 
tiff anv sum of monev whatsoever to the use of the defend- 
ant, Brown; and denies that he knew said sum of money or 
any sum of money was not due from the plaintiff to the de¬ 
fendant, Brown; and denies that he ever clainied that any 
sum of money whatsoever was due from the plaintiff to him¬ 
self or attempted to procure payment of any sum of money 
whatsoever from the plaintiff to himself. He denies that 
there was any abuse of process, wrongful or malicious or 
otherwise, by himself and the defendant, Biiown, either 
jointly or severally; and denies that the plaintiff was placed 
under arrest by a member of the Metropolitan Folice Force 
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of the District of Columbia under instructions from himself 
and the defendant, Brown, jointly or severally; and denies 
that the plaintiff’s body was imprisoned or incarcerated in 
number six police station in the City of Washington, Dis¬ 
trict of Columbia under instructions from himself and the 
defendant, Brown, either jointly or severally; and denies 
that anv of these things were done because of abuse of 
process by himself and the defendant, Brown, either jointly 
or severally, maliciously, wrongfully or otherwise. 

The defendant denies that by reason of the issuing of 
the said warrant and by reason of the perversion of lawful 
and proper use of process of said court by himself and the 
defendant, Brown, either jointly or severally, the plaintiff 
was held up for public ridicule and disgrace before his 
neighbors and business acquaintances; and denies that by 
reason of these things the plaintiff suffered great mental 
anguish and suffered in both body and mind; and denies 
that by reason of these things plaintiff was unable to pur¬ 
sue his usual avocation and business; and denies that 
10 by reason ofi these things the plaintiff was obliged 
to extend — large sum of money in and about his em- 
ployment of counsel to secure his release; and denies that 
by reason of these things the plaintiff suffered great dam¬ 
age ill the sum of two hundred and fiftv thousand dollars 
or any other sum; and denies that in these premises any 
act done by himself either jointly with the defendant 
Brown or severally! was done maliciously and wrongfully. 

For a further plea to count two of the declaration this 
defendant says that, on to wit, the eighth day of April, 
1929, he was present at disbarrment proceedings against 
the plaintiff held before the General Term of the Supreme 
Court of the District of Columbia, and found the defend¬ 
ant, Brown, also present; that in the said disbarrment pro¬ 
ceedings the plaintiff was charged by the Grievance Com¬ 
mittee of the Bar Association of the District of Columbia 
with fifteen separate acts of embezzlement, misappropria¬ 
tion, false pretense, unprofessional conduct, etc., and hav¬ 
ing heard five of the said charges the Court expressed itself 
as satisfied of the plaintiff’s guilt (defendant there) and 
indicated that it considered it unnecessary to hear further 
charges; thereupon the defendant, Brown, who was com¬ 
plaining witness wuth reference to one of the charges un¬ 
heard by the General Term of the Court, expressed him- 
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self as disappointed that the charge in which he was inter¬ 
ested had not been heard; and that the said defendant, 
Brown, then and there related to this defendant the sub¬ 
stance of the said charge; that this defendant believed the 
facts related to him bv the said Brown were true, and had 
probable cause to believe them to be true by reason of the 
fact that they had been accepted as true by the Grievance 
Committee of the District of Columbia Bar Associa- 

11 tion and had been incorporated in the charges 
brought by said committee against the plaintiff, and 

by reason of the proof had at these disbarrmenjt proceed¬ 
ings of the bad character of the plaintiff; thereupon this 
defendant, at the request of the defendant, Brown, con¬ 
sented to accompany said Brown to the District attorney’s 
office, considering it to be his duty as a good citizen to lend 
his aid when requested to do so in the prosecution of crim¬ 
inal and unlawful acts; the defendant further says that 
nothing which he did in these premises had the effect of 
holding the plaintiff up for public ridicule and disgrace 
before his neighbors and business acquaintances, nor could 
anything which he did in these premises have rendered 
the plaintiff unable to pursue his usual avocatior^ and busi¬ 
ness, by reason of the fact that the plaintiff’s us]ual avoca¬ 
tion and busings had already been destroyed in conse¬ 
quence of his own unlawful acts, as alleged, so that plain¬ 
tiff by reason of said alleged unlawful acts of his own w’as 
already in disgrace before his neighbors and business ac¬ 
quaintances. 

FRANK J. KELLY, 

VERNON B. LOWREY, 
Attorneys for Defendant. 

Joinder of Issue. 

Filed Jun. 12, 1930. 

# # # # * * * 

The plaintiff hereby joins issue on the first plea of the 
defendant, to the first count of the declaration filed here¬ 
in. 

12 The plaintiff hereby joins issue on the | first plea 
to the second count of the declaration filed herein. 

HARRY F. KENNEDY, 

Attorney for Plaintiff . 
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Memorandum. 

April 22, 1932.—Non-suit as to defendant Brown entered. 

Supreme Court of the District of Columbia. 

Tuesday, October 25, 1932. 

Session resumed pursuant to adjournment, Hon. Jesse 
C. Adkins, Justice, presiding. 

*#*#**=# 

Come again the parties hereto in manner as aforesaid 
and the same jury that was respited yesterday and after 
this cause is further heard and given to the jury in charge 
they upon their oath say they find for the defendant on 
the first count of the declaration and for the plaintiff on 
the second count of the declaration in the sum of One Hun¬ 
dred Dollars ($100.00) as actual damages and Nine Thou¬ 
sand Nine Hundred Dollars ($9,900.00) as punitive dam¬ 
ages, whereupon, the jury is polled and each and every 
juror answers that his or her verdict is as announced by 
the foreman. 


Memoranda. 

October 29, 1932.—Motion of the defendant Gordon for 
a new trial filed. 

13 November 7, 1932.—Motion for a new trial sub¬ 

mitted. 

Supreme Court of the District of Columbia. 

Tuesday, December 20, 1932. 

Session resumed pursuant to adjournment, Hon. Jesse 
C. Adkins, Justice, presiding. 

###*##* 

Upon consideration of the motions filed herein, for a 
new trial and for judgment non obstante veredicto, it is 
ordered that said motions be, and the same are hereby 
each and severally overruled, and judgment on verdict is 
ordered. 
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Wherefore, it is considered that plaintiff recover of de¬ 
fendant, Fulton R. Gordon, the sum of Ten Thousand Dol¬ 
lars ($10,000.00), together with costs of suit to be taxed 
by the clerk and have execution thereof. 

From the foregoing judgment the defendant by his attor¬ 
ney of record, in open Court, notes an appeal to the Court 
of Appeals of this District; whereupon, an undertaking 
to act as a supersedeas bond is hereby fixed in tjie sum of 
Twelve Thousand Dollars ($12,000.00) and a further un¬ 
dertaking to act as a cost bond is hereby fixed ip. the sum 
of One Hundred Dollars ($100.00) with leave to deposit 
Fifty Dollars ($50.00) cash with the clerk in lieu thereof. 

Memoranda. 


January 9, 1933.—Motion to extend time to February 1, 
1933 to file Bill of Exceptions, granted. j 
14 January 12, 1933.—Supersedeas Undertaking on 
Appeal ($12,000) approved and filed. 

Time to file Bill of Exceptions extended to and including 
Februarv 1, 1933. 

January 25, 1933.—Proposed Bill of Exceptions filed. 

Assignments of Error. 

Filed Jan. 25, 1933. 

*«•#*•• 

Defendant, Fulton R. Gordon, hereby assignsj as error 
committed by the Trial Court, the following: 

1. Admitting in evidence, over objection and exception, 
certified copies of assessment records of District of Co¬ 
lumbia and Alexandria, Virginia. 

2. Admitting over objection and exception testimony of 
witness Richard Royal Baker, Jr., as to requests hnd state¬ 
ments of Thomas J. Sweeney. 

3. Charging the jury that to justify a verdict for plaintiff, 
upon the second count, the jury must find that j:he intent 
on the part of defendant Gordon in connection! with the 
issuance of the warrant was not to enforce th^ criminal 
law, but to collect money for Brown; and that the jury 
must further find that pursuant to this purpose, i after the 
warrant was issued, an act was committed by Gordon, or 
by Brown in tine presence of Gordon, which was hot proper 
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under regular procedure, and which constituted an 
15 effort on the part of the defendant Gordon, or on 
the part of the defendant Brown, in the presence 
of Gordon, to use the warrant to force Thomas to pay One 
Hundred and thirty-one dollars ($131.00) to Brown, and 
that this act resulted in damage to Thomas. 

4. Refusal to declare a mistrial because of the verdict 
as rendered by jurvman Harvev A. Sisson. 

WHITEFORD, MARSHALL & HART, 
Bv P. H. MARSHALL, 

FRANK J. KELLY, 

VERNON B. LOWREY, 

i 7 

Attorneys for Defendant . 

Memorandum. 

March 7, 1933.—Bill of Exceptions submitted. 

Supreme Court of the District of Columbia. 

Monday, April 24, 1933. 

Session resumed pursuant to adjournment, Hon. Jesse 
C. Adkins, Justice, presiding. 

**####* 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the defendant prays that 
the Bill of Exceptions, heretofore submitted, be signed 
and made of record nunc pro tunc, which is hereby accord¬ 
ingly done. 


Designation of Record. 

Filed January 25, 1933. 

******* 

To the Clerk: 

Please prepare transcript of record in above entitled 
case, on appeal to the Court of Appeals of the Dis- 
16 trict of Columbia, to include the following: 

1. Declaration, consisting of first count as amended 
by order of Court of October 19, 1932, and second count as 
amended by order of Court of May 10, 1930. 
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2. First plea of defendant Gordon to first [count, and 

first plea of said defendant to second count, fil^d May 28, 
1930. ! 

3. Joinder of issue on first plea to first count, and on 
first plea to second count, filed June 12, 1930. 

4. Memo, of non-suit as to defendant Brown, entered 
April 22, 1932. 

5. Memo, of verdict of October 25, 1932. | 

6. Memo, of motion for new trial, filed October 29, 1932; 
submitted November 7, 1932; overruled December 30, 1932, 
and judgment on verdict. Continued. Undeiitaking for 
Supersedeas fixed at Twelve thousand dollars (812.000.00). 

7. Memo, of supersedeas undertaking filed anqi approved 
Jan. 12, 1933. 

8. Memo! of order of January 12, 1933, extending time 
to file bill of exceptions to and including February 1st, 
1933. 


9. Bill of exceptions. 

10. This designation. 

WHITEFORD, MARSHALL $ HART, 
BvP. H. MARSHALL, 

FRANK J. KELLY, 

VERNON B. LOWREY, j 

Attorneys for Defendant. 


Service, by copy, acknowledged this 25th d^y of Jan¬ 
uary, 1933. 

HARRY F. KENNEDY, 

I G R 

H. MASON WELCH, 

I. G. R., 

Attys. for Plaintiff. 

17 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 


I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 16, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 77963 at Law, wherein Oscar C. 
Thomas is Plaintiff and Fulton R. Gordon an<^ Garret L. 
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Brown are Defendants, as the same remains upon the files 
and of record in said Court. 

In testimony whereof I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 26th day of April, 1933. 

[Seal Supreme Court of the District of Columbia.] 

I FRANK E. CUNNINGHAM, 

Clerk. 

18 In the Supreme Court of the District of Columbia. 

Law. No. 77963. 

Oscar C. Thomas, Plaintiff, 


vs. 

Fulton R. Gordon, Defendant. 

Harry F. Kennedy, Esq., 

Columbian Building, 

H. Mason Welch, Esq., 

710 14th Street N. W., 

Attorneys for Plaintiff. 

Please take notice that the within bill of exceptions will 
be called to the attention of, and submitted to, the Court on 
the 7th day of March, 1933, at ten o’clock, A. M., or as soon 
thereafter as counsel can be heard, for the purpose of 
having the same signed and sealed by the Court. 

WHITEFORD, MARSHALL & 

HART, 

Bv P. H. MARSHALL, 

815 15 th Street N. W.; 
FRANK J. KELLY, 

1010 Vermont Avenue N. W.; 
VERNON B. LOWREY, 

1010 Vermont Avenue N. W., 

Attorneys for Defendant. 


Submitted March 7, 1933. 
JESSE C. ADKINS, 

Justice . 
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Service of the foregoing notice and copy of ^aid bill of 
exceptions acknowledged this 25th day of January, 1933. 

HARRY F. KENNEDY, 

Per I. G. R., 

H. MASON WELCH, 

Per I. G. R., 

Attorneys for Plaintiff. 

19 In the Supreme Court of the District of Columbia. 

Law. No. 77963. I 

Oscar C. Thomas, Plaintiff, 

! 

vs. 

Fulton R. Gordon, Defendant. 

Defendant’s Bill of Exceptions, j 

Be it remembered that this case came on for (trial before 
Mr. Justice Adkins and a jury on October 17,1932, and was 
thereafter further proceeded with, and the following pro¬ 
ceedings were had : 

The plaintiff, to maintain the issues upon his part joined, 
offered evidence of various witnesses, including the plain¬ 
tiff, tending to prove that plaintiff had knowrj. defendant 
since 1923. Prior to April, 1929, plaintiff represented de¬ 
fendant’s wife in preparing and filing a bill for a limited 
divorce and separation of property rights, and att injunction 
against personal interference, and for the setting aside of 
a prenuptial agreement that they had signed 1 before they 
were married. This bill was filed November il, 1928, as 
Equity Number 49,097, and plaintiff’s connectidn with said 
cause terminated before he was arrested in April, 1929. 
Plaintiff does not know what became of the case, as it was 
withdrawn from his hands. On April 8, 1929, plaintiff was 
employed by Alfred D. Smith, a member of the Bar of the 
Supreme Court of the District of Columbia, and general 
counsel for the Independent Taxi Owners Association, in 
the Claim Department of said company. On s^id April 8, 
1929, plaintiff and said Smith were in the latter’s private 
office when Smith heard someone at the door aid observed 
defendant standing in the door, and also Officer O’Mera, 
and a man named Brown stepped into view a lew seconds 
later. Defendant pointed to plaintiff and sai# to Officer 
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0 ’Mera, ‘ 4 There he is. ’’ All three of them came into 

20 the room, and Smith inquired what was the matter, 

and Brown said they were going to get an amount 

of monev which was either One hundred and thirtv-one dol- 
« * 

lars ($131.00) or One hundred and thirty-two dollars 
($132.00). Smith ordered Gordon and Brown out of the 
office, and they went out, and the officer placed plaintiff 
under arrest, and at the suggestion of Smith, plaintiff and 
the officer went upstairs in the same building to the office 
of Mr. Harrv F. Kennedy, who was attorney for Thomas. 
Smith accompanied them, and they learned that Mr. Ken¬ 
nedy was out, and Smith observed that Brown was stand¬ 
ing in the door of Kennedy’s office and told him to get out 
of there and stay out. When plaintiff and Officer O’Mera 
left Kennedy’s office they came down to the pavement and 
Mr. Gordon and Mr. Brown were present outside of the 
building engaged in conversation. Defendant asked Of¬ 
ficer O’Mera if lie wanted to go in an automobile which was 
parked in front of the building; plaintiff does not know to 
whom the car belonged, but plaintiff stated he did not care 
to ride in this car; but would rather go in the police patrol 
wagon. Plaintiff went to number 6 Police Station in plain¬ 
tiff’s car, and Gordon and Brown were there. Gordon was 
in conversation with the desk sergeant, and the desk ser¬ 
geant searched plaintiff, and took his papers from his 
pocket and handed them to Gordon who examined them and 
handed them back to the officer. The sergeant opened plain¬ 
tiff’s purse, section by section, and took the papers out and 
handed them to Gordon and handed him the purse, which 
Gordon opened and displayed a couple of One dollar ($1.00) 
bills and handed it back to the officer, saying what he was 
looking for was not there, that he was not interested in 
that. Plaintiff was then stripped of his collar, tie and belt, 
and all his belongings, while Gordon w^as standing by his 
side, and locked in a cell, and Gordon remained until the 
plaintiff was taken back to the cell. While being searched, 
plaintiff asked the officer what business it was of Gordon’s 
and why he was permitted to examine plaintiff’s personal 
effects, to which Gordon replied, “lam going to get you.” 
The search occupied about fifteen (15) minutes, and 

21 he was confined in the cell for several hours. Later 
that afternoon plaintiff was released in the custody of 
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his attorney, Mr. Kennedy. At the time in April, 1929, that 
the charge was made against plaintiff in the Police Court, 
he did not owe the Hecht Company any monev. Plaintiff 
has known Garrett L. Brown since about 1923, and had 
represented Brown in several matters, including the Mc- 
Clane case. At one time Brown loaned plaintiff Ten dollars 
($10.00). Brown came to plaintiff at one time to be 'de¬ 
fended with reference to a matter Hecht and Company had 
against him. Brown never gave plaintiff One hundred and 
fifty dollars ($150.00) to pay Hecht Company for an ob¬ 
ligation of Brown’s. In August, 1927, plaintiff asked 
Brown to refund to plaintiff One hundred dollars ($100.00) 
plaintiff had loaned Brown to save his furniture in his 
house—to keep Hecht and Company from sending up there 
and getting it; asked Brown to repay the Ojie hundred 
dollars ($i00.00) that plaintiff had loaned him. Did not 
ask permission to keep the One hundred dollars ($100.00) 
paid him by Brown for several months, instead of giving 
it to the Hecht Company immediately. The whole matter 
concerning the One hundred dollars ($100.0Q) and the 
Hecht Company was settled and adjudicated in the Muni¬ 
cipal Court of the District of Columbia between plaintiff and 
Brown before April 9, 1929, and resulted in a judgment in 
favor of plaintiff in the sum of Eighty-seven dollars and 
twenty-five cents ($87.25). Brown at no time gave plaintiff 
money with which to pay an account at Hecht’s or any¬ 
where else. What money he gave plaintiff wa$ to refund 
money plaintiff had loaned him and had already turned over 
to Hecht and Company, and that was all decided in the 
Municipal Court case. On behalf of plaintiff there were 
offered and received in evidence the original papers in 
Municipal Court cause No. 167,319, entitled j‘ 4 Oscar C. 
Thomas vs. Garrett L. Brown,” wherefrom it appeared 
that said defendant Brown filed in said cause a plea 
22 of set-off, and that after trial, and on Apjfil 23, 1928, 
judgment was entered on the verdict in said cause, 
in favor of the plaintiff therein, in the sum of Eighty-seven 
dollars and twenty-five cents ($87.25), with interest from 
date and costs. 

On behalf of plaintiff there was introduced in evidence 
the affidavit of Garrett L. Brown, dated February 24, 1928, 
in which said Brown stated that he had entrusted Oscar C. 

2—5943-a 
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Thomas with One hundred and seventeen dollars and forty- 
eight cents ($117.48); upon this affidavit a warrant was 
issued, charging said Thomas with conversion after trust. 
A nolle pros-quc was entered upon this warrant, by the As¬ 
sistant District Attornev at the Police Court. There was 
also received in evidence a second affidavit, dated April 8, 
1929, charging that said Thomas embezzled or appropriated 
One hundred Dollar^ ($100.00) of the money of said Brown, 
and upon this affidavit a warrant was issued on April 8, 
1929, and a nolle pros-que entered thereon on April 9, 1929, 
bv said Assistant District Attornev. Testimonv was of- 
fered on behalf of plaintiff tending to prove that the two 
warrants aforesaid and Municipal Court cause number 
167,319, entitled, Oscar C. Thomas vs. Garrett L. Brown, all 
involved the same transactions. The name of defendant 
Gordon did not appear upon either of said warrants. 

Plaintiff testified that said Brown had never given plain¬ 
tiff One hundred and fifty dollars ($150.00) to be paid to 
Hecht and Company. In August, 1928, plaintiff asked 
Brown to refund to plaintiff One hundred dollars ($100.00) 
which plaintiff had loaned Brown to keep the Hecht Com¬ 
pany from taking Brown’s furniture; plaintiff made no re¬ 
quest of Mrs. Brown to be permitted to retain One hundred 
dollars ($100.00) for several months, instead of giving it 
to the Hecht Company immediately. In the Municipal Court 
suit, Brown claimed to recover from plaintiff money en¬ 
trusted to plaintiff by Brown for the Hecht Company, and 
also other money, 1 and plaintiff claimed to recover from 
Brown in said case for professional services, and 
23 recovered the judgment of Eighty-seven dollars and 
Twenty-five cents ($87.25), aforesaid. Plaintiff tes¬ 
tified that when the warrant dated April 9,1929, was issued 
from the Police Court, he did not owe any money either to 
Garrett L. Brown or to Hecht and Company. 

Officer O’Mera testified that he called Number 6 Police 
Station and was told to come to the station, where he found 
defendant and Mr. Brown and a lady; was directed to go 
to Police Court and get a warrant and serve it; went in an 
automobile in which were Gordon and Brown and a ladv; 
Gordon and Brown went in the Police Court with witness, 
and a warrant was issued, and they all went around on 
Fifth Street where Gordon said they would find Thomas; 
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Thomas was in front of the building, and Gbrdon said, 
“There he is now,” and witness told plaintiff witness had 
a warrant for plaintiff, who asked permission lo go inside 
to his office; witness went with him; thinks jit was Mr. 
Smith’s office they went to, and Gordon went albng. There 
was an argument in Smith’s office about moneV, and they 
came outside and went to the station. 

On cross-examination witness said he was pretty sure 
he went to the station house before going to Police Court, 
but is not certain. Is sure he placed Thomas ujnder arrest 
outside on the street. 

S. McComas Hawkin testified on behalf [of plaintiff 
that witness had been a member of the Bar of the District 
of Columbia for twenty-seven (27) years; Assistant United 
States Attorney for five (5) years; is a member of the 
District of Columbia Bar Association, and had served on 
many of its committees. Knows Oscar C. Thomas, Fulton 
R. Gordon and Garrett L. Brown. Recalls the fact of the 
arrest of Thomas in April, 1929, but not the exact date. 
Witness was returning to his office from lunch and saw 
Brown and Gordon going into the Police Court. Witness 
was on the sidewalk in front of the Police Court- Gordon 
said to witness, “I am going to get my friend! Thomas,” 
and witness replied, “You are not going to get him on that 
man’s testimony, are you?” meaning by “that man,” 
Brown. Witness said to Gordon, “We linked him in 
24 a suit in Municipal Court. You better be careful.” 
minutes,” or, “This will be heard from in ^ few min¬ 
utes.” Witness proceeded to his office and (Jordon and 
Brown walked into the Police Court. Witness had repre¬ 
sented Thomas in the Municipal Court case between Thomas 
and Brown hereinbefore mentioned. Later witness went 
to the Police Court with Mr. Alfred D. Smith ;j the charge 
against Thomas was embezzlement or larceny [after trust, 
witness has forgotten which, regarding a transaction that 
had occurred between Mr. Brown and Mr. Thoi^as, of One 
hundred dollars ($100.00), as witness recalls. The Hecht 
Company was mentioned in connection with the: amount of 
money that was supposed to have been appropriated by 
Thomas. Witness further testified that he wab present in 
the court room before the Court in General Tjerm at the 
hearing upon the disbarment charges against plaintiff; that 


20 


FULTON R. GORDON VS. OSCAR C. THOMAS 


Gordon and Brown were present in Court. The recol¬ 
lection of witness is that there was a charge in the specifi¬ 
cations relating to a One hundred dollar ($100.00) item, and 
it was explained to the Court by counsel for Thomas that this 
matter had been judicially determined in the Municipal 
Court; the Municipal Court record was referred to by coun¬ 
sel for Thomas, who argued to the Court that this One hun¬ 
dred dollar ($100.00) charge should not be considered, 
because it had been determined in the Municipal Court. 
Witness’ attention was drawn to the matter because he had 
that case in the Municipal Court. The One hundred dol¬ 
lar ($100.00) item was so referred to as a bill in connection 
with the Hecht Conlpany. This discussion occurred while 
the lawyers were at the counsel table and the judges on the 
bench. As witness remembers, Gordon and Brown sat on 
the first bench back of the railing. Witness was in the back 
of the Court Boom and heard the discussion; does not know 
whether Gordon or Brown did or not; was not watching 
them. This discussion occurred on the same dav that 
Thomas was arrested. When witness saw Gordon and 
Brown in front of the Police Court it was about one-fifteen 
(1:15) P. M.* it was three (3) o’clock or after when 
25 he went around to the Police Court on behalf of 
Thomas. 

Upon cross-examination of plaintiff, he testified that im¬ 
mediately before his arrest on April 9, 1929, he had been 
present in the Supreme Court of the District of Columbia, 
before a general term, when he was tried on disbarment 
proceedings upon charges brought by the Grievance Com¬ 
mittee. The disbarment proceedings were filed Decem¬ 
ber 11,1928, and there were fifteen (15) charges, and plain¬ 
tiff was found guilty on charges numbers one (1), two (2), 
three (3), nine (9), and eleven (11). The Disbarment Court 
closed its session before reaching charge number fifteen 
(15) for testimony, which involved the claim of Brown 
against plaintiff. Justice Stafford stated, “We already 
have enough evidence, it is not necessary to hear anything 
else.” Mr. Gordon was present in the Court Room at that 
time, having been subpoenaed as a witness by counsel for 
plaintiff in the disbarment proceeding. 

Disbarment charges numbers one (1), two (2), three (3), 
nine (9), and eleven (11), were offered and received in 
evidence, and are as follows: 
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I 

I 

“In the Supreme Court of the District of Columbia, 

Holding a General Term. 

No. 41. 

In the Complaint Against Oscar C. Thomas, a Member of 
the Bar of the Supreme Court of the District of Columbia. 

Amended and Supplemental Charges of the Grievance Com¬ 
mittee Against Oscar C . Thomas. 

The Grievance Committee of the Supreme Cqurt of the 
District of Columbia, with leave of Court first h^d and ob¬ 
tained, hereby amends and supplements the charges here¬ 
tofore filed against Oscar C. Thomas, who was oil or about 
November 6th, 1919, admitted to the Bar of this Court and 
has ever since continued as a member thereof, charging as 
follows: 

I. On or about June 27,1928, in the case of Andrew 
26 Hero, Jr., vs. Southeastern Finance Corporation and 
S. J. Monk, No. 170,881 in the Municipal Court of 
the District of Columbia, said Oscar C. Thoifias filed a 
motion, signed by him specially appearing fo i the said 
Finance Corporation, to quash the alleged service of pro¬ 
cess on June 4, 1928, upon S. J. Monk personally as an 
agent of said Finance Corporation at 931 New Yoi[k Avenue, 
N. IV., ‘because same was not served upon an agqnt, officer 
or any other person having any connection with the said 
Southeastern Finance Corpn. That said Finance Corpn. 
has no office at 931 N. Y. Avq. N. W., Washington, D. C., 
and for the further reason S. J. Monk is not connected with 
said Corpn., nor was he on said date of alleged service so 
connected,’ and on June 28, 1928, in the same qause, said 
Oscar C. Thomas filed a motion, signed by hini specially 
appearing for said Finance Corporation, to dismiss the 
plaintiff’s declaration, stating in said motion ‘th^t the said 
Corporation has no office within the District of Columbia 
and that the premises numbered and known as 931 New 
York Avenue, Northwest, Washington, D. C., .was not the 
office of the South Eastern Finance Corporation on June 
4th, 1928, nor has the said 931 New York Avenge, North¬ 
west, Washington, D. C., for at least three (3) mofiths prior 
to June 4th, 1928, been the office of the South Eastern 
Finance Corporation, nor has there been an agejnt of said 
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Corporation at said address for the past three (3) months 
preceding the alleged service herein.’ 

Whereas in the case of Southeastern Finance Corpora¬ 
tion vs. Ellsworth N. Botts, No. 168,777 in the Municipal 
Court, said Oscar C. Thomas filed an affidavit of merit 
executed on April 4, 1928, by said S. J. Monk reciting ‘that 
I am president of the Southeastern Finance Corporation, 
named as plaintiff in the above styled cause, and that I have 
personal knowledge of the facts and things hereinafter 
stated.’ Said affidavit had the signature of said Thomas 
thereon and gave the address of said Finance Corporation 
as 931 New York Avenue. 

27 The Grievance Committee charges that the facts 
stated in said motions filed by said Thomas on June 
27, 1928, and June 28, 1928, in said case No. 170,881 were 
false; that said Thomas knew that they were untrue and in 
making such statements intended and deliberately attempt¬ 
ed to mislead the Municipal Court. 

II. The Committee charges that in connection with a suit 
filed by Martin J. McNamara, a member of the Bar, on be¬ 
half of the Evening Star Newspaper Company against 
Maynor & Nix, said Oscar C. Thomas, representing one of 
the defendants, offered to settle by payment of $25 cash 
and a note for $239.72; that Maynor signed the note and 
gave Thomas $25, whereupon Thomas forwarded the note 
with Thomas’ check dated February 1, 1928, for $25 and 
the suit was dismissed, but thereafter Thomas’ check was 

returned bv the Lincoln National Bank marked ‘Not suffi- 
* 

cient funds’ and was not made good by said Thomas until 
after complaint was made to this Committee in regard to 
said transaction. 

III. The Committee charges that on or about March 20, 
1928, pursuant to the publication of said Thomas’ name in 
a list, prepared by the Zone Law List, Louderman Building, 
St. Louis, Missouri, a client sent Thomas a claim for $15.23 
for collection, also sending him $3. for Court costs; that 
Thomas collected the claim and after deducting an exces¬ 
sive fee, on January 7, 1928, sent the client a check for 
$10.44 to cover the proceeds, but said check was returned 
by the bank on account of insufficient funds and was not 
made good by said Thomas until after complaint was made 
to this Committee in regard to said transaction. 

#*#**•• 
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IX. The Committee charges that on or about April 2, 
1928, Roy Martin Boyd, an attorney of Philadelphia, Penn¬ 
sylvania, sent to said Oscar C. Thomas fob collection 

28 a claim of the Keystone Publishing Company, a cor¬ 
poration, for $9.95 against H. C. Korman & Co., 706 

II Street, N. E., Washington, D. C., later sendiiig Thomas 
$2.10 to cover Court costs; that on May 14, 1928, Thomas 
obtained a judgment by default in favor of the Keystone 
Publishing Company against Korman for $9.95, plus Court 
costs, in the Municipal Court of the District of Columbia 
in case No. 170,230, but later, on May 22, 1928, said Thomas 
wrote Bovd: 

‘Please be advise- that judgment was obtained today for 
the amount due Keystone Pub. Co. vs. K. C. Korman Co., 
of $995 plus court costs. Further developments, in way of 
collection will be promptly reported,’ 

whereas, in fact, said Thomas had theretofore, oh or about 
May 14, 1928, already collected $9.95 from said Korman; 
that said Boyd thereafter wrote said Thomas several let¬ 
ters asking for an accounting, but received no reply and 
finallv wrote to Albert E. Steinem, a member of the Bar of 
this Court, requesting him to investigate the transaction; 
that Steinem made several unsuccessful attempts to see 
Thomas, and then communicated with said Kofman, who 
informed Steinem that he had paid said Thomas the full 
amount of the claim, exhibiting to said Steinem! said Kor- 
man’s check for $9.95 dated May 14, 1928, payable to the 
order of the Keystone Publishing Company and endorsed 
‘Keystone Publishing Co., by Oscar C. Thomas, Attv.,’ 
which check had been paid and charged against said Kor¬ 
man’s account at the Federal-American National Bank; 
that on or about November 13, 1928, said Thoma^ admitted 
to said Steinem that the claim for $9.95 had bebn paid in 
full by said Korman and that he had not remitted said sum, 
or any part thereof, to said Boyd; that on or about No¬ 
vember 21, 1928, said Thomas gave said A. E. Steinem a 
check for $6.64, representing the $9.95 collected by him less 
a commission or fee of $3.31; that said check for 

29 $6.64 was dated November 21, 1928, signed by 
‘Thomas & Spratt, Attorneys, By Oscar C Thomas,’ 
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and drawn on the International Exchange Bank, Washing¬ 
ton, D. C., but when said check was presented to that Bank 
for payment, it was dishonored and returned marked ‘In¬ 
sufficient funds according to our recordsthat said Thomas 
converted said sum of $9.95 to his own use and did not 
account therefor to said Boyd until on or about January 
29, 1929, when he sent said Boyd a postal money order for 
$6.64 with a letter of transmittal reading as follows: 

‘I am advised indirectly that the check given Albert E. 
Steinam for $6.64 in settlement has been returned to you, 
and that you have referred the matter to the Bar Associa¬ 
tion here. 

You will find herewith inclosed P. 0. M. 0. for the amount 
due on the check, which I shall thank you to have returned. ’ 

*###### 


XI. The Committee further charges that prior to Feb¬ 
ruary 21, 1928, one Howard E. Griffith, represented by 
Henry E. Syfrig, an attorney, obtained a judgment in the 
Municipal Court of the District of Columbia against one 
Frank N. Rosa, represented by said Oscar C. Thomas as 
attorney; that three or four weeks prior to February 21, 
1928, said Rosa p^id Thomas $15 to be transmitted to said 
Syfrig on account of said judgment; that said Thomas con¬ 
verted said sum of $15 to his own use and failed to forward 
same to said Syfrig; that on or about February 21, 1928, 
said Thomas handed to said Syfrig a check for $15 signed 
by said Thomas payable to the order of said Syfrig. drawn 
on the Lincoln National Bank, but when it was presented 
to said Bank for payment, it w r as dishonored and returned 
to said Syfrig marked ‘not sufficient funds’; that said check 
has not been made good by said Thomas, although 
30 frequently requested by said Syfrig so to do.” 

The order of the Court in said disbarment proceeding 
was also offered ^nd received in evidence, as follows; 
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“In the Supreme Court of the District of Columbia, Hold¬ 
ing a General Term. j 

Present: The Chief Justice and Associate Justices. 

Disbarment No. 41. 

In the Matter of the Complaint Against Oscar C. Thomas, 
a Member of the Bar of the Supreme Court of the Dis¬ 
trict of Columbia. 

Order. 

This matter having come on for hearing on the 8th day of 
April, 1929, upon the amended and supplemental charges 
filed by the Grievance Committee, the Committee appearing 
by G. Bowdoin Craighill, Esquire, and C. F. R. t)gilby, Es¬ 
quire, the respondent being represented by Harpr F. Ken¬ 
nedy, Esquire, evidence having been taken on charges in 
said amended and supplemental complaint numbered 1, 2, 
3, 9 and 11 respectively, and the Court having found the 
facts to be as alleged in said charges so numbered, and 
that the respondent is guilty of malpractice, professional 
misconduct, and conduct prejudicial to the administration 
of justice, it is by the Court this 8th day of May, 1929, 
Ordered that said Oscar C. Thomas be, and lie hereby is, 
expelled as a member of the Bar of this Courft, and the 
Clerk of this Court is hereby instructed to strike his name 
from the roll of its members; and it is 

Further ordered that said Oscar C. Thomas be, and he 
hereby is, prohibited from the date hereof from practising 
law or holding himself out as an attorney at law in the Dis¬ 
trict of Columbia; and it is 

Further ordered that the charges in said amended and 
supplemental complaint other than said charges numbered 
1, 2, -3, 9 and 11 be, and the same hereby are, dis- 
31 missed but not on the merits. 

By the Court: 

(Signed) WALTER I. McpOY, 

Chief Justice.” 

Charge number fifteen (15) was also offered aijd received 
in evidence, and is as follows: 

“XV. The Committee charges that on or about March 1, 
1927, Garrett Brown and Minnie P. Brown, his wi£e, were in- 
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debted to the Heclit Company in the sum of $217.48 and a 
controversy arose as to the payments to be made by said 
Browns to the Hecht Company on account of said indebted¬ 
ness; that said Browns informed said Thomas of such con¬ 
troversy, whereupon said Thomas suggested that the 
Browns make certain payments to him and he, Thomas, as 
their attorney, would adjust the controversy with the Hecht 
Company; that pursuant to said suggestion, the Browns 
paid Thomas $25 on or about March 1, 1927; $25 on or 
about June 1, 1927, and $100 on or about July 29, 1927, a 
total of $150 to be paid by Thomas to the Hecht Company; 
that upon obtaining said sum of $100 in July, 1927, Thomas 
asked permission 1 of the Browns to pay only part thereof 
to the Hecht Company and to borrow part of it for his own 
use temporarily, said sum to be paid to Hecht Company by 
him at a later date, whereupon the Browns informed him 
that they had no objection to his following such course, 
if same was satisfactory to the Hecht Company; that 
Thomas did not obtain the consent of the Hecht Company 
thereto; that of the sum of $150 received by Thomas from 
said Browns, said Thomas has paid the Hecht Company 
only the sum of $25, which was credited to the account of 
said Browns by the Hecht Company on or about June 1, 
1927; that said Thomas did not pay and has not yet paid 
the Hecht Company the remaining sum of $125, nor any 
part thereof, but converted said sum of $125 to his own 
use; that said Browns did not learn until about Oe- 
32 tober, 1927, that Thomas had failed to make said pay¬ 
ments to the Hecht Company and thereafter the 
Hecht Company obtained a judgment against said Browns 
for the balance due on their said indebtedness and said 
Browns were required to pay said judgment, with costs; 
that when said Browns called upon said Thomas for an 
accounting with respect to said sum of $125, said Thomas 
claimed that $100 thereof had been paid to him for services 
rendered to said Browns in connection with a certain equity 
suit theretofore filed by said Thomas on behalf of said Gar¬ 
ret Brown against one McLean, but said Thomas had 
agreed to handle said suit on a contingent basis, had dis¬ 
missed same without the knowledge or consent of said 
Brown and without recovering anything of value for said 
Brown, and nothing was due from said Brown to said 
Thomas for services in connection therewith; that said 
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Thomas has wholly failed to account for the remaining sum 
of $25 paid to him by said Browns as aforesaid.’’ 

33 In the disbarment proceedings, and while defend¬ 
ant and Brown were present, charge number fifteen 
(15) was discussed before the Court by counsel foi* plaintiff 
and for the Grievance Committee, and the matter of the 
Municipal Court suit and the adjudication of all civil claims 
between plaintiff and Brown thoroughly discussed and 
thrashed out, and the Municipal Court suit referred to by 
Brown. Gordon was in Court and taking an active part 
in every hearing on the disbarment, and there were several 
hearings; Gordon was constantly conversing with the attor¬ 
neys for the Grievance Committee, who called hiijn up sev¬ 
eral times during the hearing. 

Landon C. Painter testified on behalf of plaintijff that he 
had known plaintiff eight (8) or ten (10) years,| had met 
defendant three (3) or four (4) years ago, defendant came 
to see witness at his office in the Evans Building with an¬ 
other man, and asked witness if he knew plaintiff, and 
said that he, defendant, was trying to get hold <jf any in¬ 
formation he could against plaintiff—derogatory to him; 
defendant said, “We have a man in Alexandria who has 
been trying to get any information he could against, him, 
and he has gotten a good deal, and I want any Additional 
derogatory information I can get”. Defendant isaid that 
he knew it would take some time and trouble, and of course, 
it would be made worth while to witness. Showed witness 
a paper and said, “We are bringing charges against him 
looking to his disbarment”, and showed witness a type¬ 
written list of charges. Defendant said he had already 
gone to considerable expense to get information, and was 
willing to go to whatever expense was necessary. Witness 
read the paper containing charges with considerable care, 
and later vrent to plaintiff’s office to see what \t was all 
about and was showm an exact duplicate of those! charges; 
knows now that it was a copy of the disbarment proceed¬ 
ings, the charges being brought by the Grievance Commit¬ 
tee. Is positive it was an identical copy, because he paid 
close attention to both of them, and they vrere not only 
copies, but duplicates. In the papers shown witness by de¬ 
fendant, remembers the name of Brown clearly! and the 
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name of Hecht Company. Does not recall that it was 
34 discussed at that time. Does not know whether this 
interview with defendant was before or after defend¬ 
ant ’s arrest. 

On cross-examination witness was unable to fix the year, 
month or day when Gordon came to his office; (thinks it 
was in the summer time, and that it was prior to Decem¬ 
ber 11, 1928), how the charges were arranged, how many 
were on the first page, or how many pages there were. 
There were a number of charges and a number of pages. 

On redirect examination, witness stated that he remem¬ 
bers that there was a charge of Minnie P. Brown in the 
papers shown him by defendant, and one charge about the 
Hecht Company, but does not recall it was number fifteen 
(15); does not recollect Garrett L. Brown. 

On recross-examination witness testified: 

“Q. Do you know, as a matter of fact, whether or not you 
ever saw charge No. 15, presented by Mr. Gordon? A. Yes, 
I do. I don’t recall that it was No. 15, except that I looked 
at the No. 15 on it just now, but I recall the name. I don’t 
recall details of the charge right now, but I recall there was 
a charge of Brown, and I recall that there was a case of 
the Hecht Company.” 

Thomas J. Sweeney was called as a witness for plaintiff, 
and testified, in substance, on direct examination that he 
is employed by defendant and has been for about eight 
(8) years, as Office Manager, Bookkeeper and Auditor; 
attends to all defendant’s personal affairs regarding financ¬ 
ing, financing settlements, real estate settlements, drawing 
papers. Was so employed December 11, 1928. When de¬ 
fendant is not present, witness can act for him in some 
capacities. Recalls the fact that charges were filed by the 
Grievance Committee against plaintiff, but not the day. 
Does not remember being in the court house that day; had 
been in the press room. Did not have a copy of the dis¬ 
barment charges. Never had a copy of said charges or a 
summary of them. Knew that certain complaints came 
to “our office” at a time when a certain suit was filed 
against defendant, and they had complaints come up from 
Virginia about certain happenings by plaintiff. This was 
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a suit filed by plaintiff on behalf of Mrs. Gordo^i against 
Mr. Gordon, and certain complaints against plaintiff came 
into their office after that suit was filed. Has nbver seen 
a copy of the Grievance Committee charges. !Made an 
investigation of certain of the complaints that came into 
the office to find out what thev were, at the direction of 
defendant. Did not know Garrett L. Brown until he came 
to the office one time when these charges y^ere filed. 
35 He was one of the complainants who came m to talk 
to defendant after the charges were filed. Witness 
did not investigate this complaint, nor any of G|arrett L. 
Brown’s affairs; does not know who did. Does nc|t remem¬ 
ber the discussion between defendant and Brown with ref¬ 
erence to Brown’s complaint. Brown was there maybe 
three (3) or four (4) times; witness might have been pres¬ 
ent the first time; does not recall off-hand. Was present 
upon one occasion, and recalls the discussion; was just 
something about Thomas owing Mr. Brown some money. 
Witness did not get the details of it. Does not recall what 
the money was owed for or any particular thing.! Remem¬ 
bers nothing ahojt Hecht Company. Brown saicj Thomas 
owed him some money, but details witness does ncjt remem¬ 
ber; who owed it to him, or how it arose. Thrjiks there 
came a time when a discussion came up about it, and they 
had a memorandum taken bv Mr. Gordon’s Secrexarv on a 
typewriter, of what Brown claimed Thomas owed him; 
witness does not recall the particulars. Brown had been 
in defendant’s office once or twice or three times when 
this memorandum was taken. Witness never njiade any 
investigation of this; does not remember whethe* defend¬ 
ant had anv made. Does not believe that anv was made. 
Witness investigated one case in Alexandria. Does not 
know how many complaints were made at the office; they 
talked mostly to defendant. Does not know whether de¬ 
fendant personally investigated any of them, defendant 
discussed them with witness in a casual way, that Mrs. 
So-and-so was in, saying so-and-so about Thomas. Has 
never seen a copy of the charges against Thomas jhat were 
filed by the Grievance Committee, and does not know what 
the charges were. 

Thereupon Richard Royal Baker, Jr., was called as a 
witness on behalf of plaintiff, and testified on direct exami¬ 
nation, in substance, as follows: He is a reporter for the 
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Washington Herald and formerly was reporter for the 
Washington Times. Knows Thomas Sweeney, connected 
with the office of Fulton Gordon. When charges were filed 
by the Grievance Committee against Oscar C. Thomas, wit¬ 
ness was with the Washington Times, and on the day 
36 said charges were filed saw Sweeney at the door of 
the press room. Counsel for defendant objected to 
anv testimony from the witness as to occurrences between 
him and said Sweeney on said occasion, upon the ground 
that no evidence had been offered connecting the defendant 
Gordon therewith, or tending to show that he was respon¬ 
sible therefor, but the Court overruled said objection, to 
which ruling exception was duly reserved and allowed to 
defendant, and the witness testified that upon the occasion 
aforesaid he had a conversation with Sweeney, who came 
to the door of the press room and told witness that he had 
either a story or a good piece of interesting news for wit¬ 
ness, who asked him what it was, and Sweeney then asked 
witness if he knew Oscar Thomas. Witness said no, as at 
that time witness did not know Thomas by sight, and 
Sweeney then reminded witness that Thomas was the attor¬ 
ney for Mrs. Fulton Gordon who had about two weeks pre¬ 
viously sued Mr. Gordon for divorce, and Sweeney said, “We 
are disbarring him”, and showed witness a copy of what 
purported to be a copy of the Grievance Committee peti¬ 
tion for the disbarment of Thomas; witness advised 
Sweeney that they never used disbarment cases against 
attorneys unless thev had to, or at least until there had 
been final hearing on the appeal of the case. Sweeney 
seemed to think that because the story of Mrs. Gordon’s 
suit had drawn considerable space in the papers, that this 
action against Thomas should draw a corresponding amount 
of publicity, and witness told him that they would wait 
for that until defendant filed his answer to Mrs. Gordon’s 
suit and would even it up in that connection, and not in 
connection with the disbarment proceedings against plain¬ 
tiff. Sweenev referred to Gordon as, “The old man”. 
Witness identified Thomas J. Sweeney, previously sworn 
and examined as a witness for plaintiff, as the Sweeney 

referred to bv him in his testimonv. 

•> 

Said Thomas J. Sweeney was recalled for cross-exami¬ 
nation and testified, in substance, that the complaints that 
came into the office about Thomas came voluntarilv. 
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37 Counsel for plaintiff offered in evidencd certified 
copies of the assessment records of the office of the 

Assessor of the District of Columbia, showing the assessed 
value of real estate in said District to the total aimount of 
Nine hundred eighty-five thousand three hundred and 
eighty-six dollars ($985,386.00); assessed to defendant Gor¬ 
don, also the records of the office of the Collector of Taxes 
for Alexandria, Virginia, showing the assessed value of 
real estate in said Alexandria, assessed to defendant Gor- 
don, to the total amount of Twenty-two thousand pine hun¬ 
dred and ninety-three dollars ($22,993.00). Sai<fl records 
were offered for the purpose of showing the faculties of 
defendant to respond in punitive damages. 

Counsel for defendant objected to each of t^ie offers 
aforesaid, upon the ground that said certified copies were 
incompetent, were hearsay, and were not the best evidence, 
but the Court overruled said objections, to which rulings 
exceptions were reserved by and allowed to defendant, and 
said copies received in evidence. 

38 And thereupon the plaintiff rested. 

And the defendant, to maintain the issfaes upon 
his part joined, offered evidence of various witnesses, in¬ 
cluding defendant, tending to prove that he was in Court 
on April 8, 1929, in connection with the disbarnjient pro¬ 
ceedings against plaintiff, defendant having be^n placed 
under subpoena; defendant was present throughout the 
hearing, and was on his way to his office uptown, not hav¬ 
ing brought his car, and intended to take a street car. Mr. 
Brown came up with Mrs. Brown and some ladies, and 
defendant thinks he told Brown that defendant wps on his 
way to the street car and Brown said he had an abtomobile 
there and would take defendant to his office; tlkev were 

' I * 

going up that way after awhile. Thinks Browp said he 
was going to the Court House to get a warrant for Thomas, 
and if defendant would go along, Brown would takp defend¬ 
ant to his office. They walked to the Police Court, but Mrs.. 
Brown turned off at Fifth Street and went to the automo¬ 
bile in front of the Columbian Building. Defendant did 
not see S. McComas Hawkin that day, nor did anyone 
address defendant before they went into the Police Court. 
They met officer 0 ’Mera at the Police Court; Bro\f n sworw 
out the warrant, which was given to Officer O’Meri, Brown 
and the officer walked up Fifth Street toward the Columbian 
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Building, and Mrs. Brown and defendant sat in the car 
waiting when they went into the Columbian Building. De¬ 
fendant did not go into the Columbian Building that day; 
did not see Alfred D. Smith in his office. Brown and the 
officer were gone eight (8) or ten (10) minutes, when de¬ 
fendant saw the officer and a man he had with him, whom de¬ 
fendant did not know, as he did not know Thomas at that 
time, although he had seen him. Thev walked to the Court 
and defendant thought they started to get in and defendant 
got out to get on a street car to go to his office. Defendant 
did not at any time identify Thomas, and did not know 
him. Brown immediately came out and the officer and 
Thomas got in a car and Brown said to defendant, 
39 “I am going to the station house”, and defendant 
did not want to be impolite, so he went along. Thomas 
and the officer arrived at the station house first. Brown 
asked defendant to go in with him, and defendant wanted 
to be polite, so he went in. They were searching Thomas; 
took off his necktie and belt and took his pocketbook back 
and laid it on the desk, and the contents of it were laid on 
the desk, and defendant saw some Shrine papers and said 
in a low tone to the officer, “They are outlawed, he has been 
dismissed from the Shrine and Masonry”. That is every 
word that was spoken. Defendant did not lay his hands 
on Thomas, did not touch him or speak to him. Had seen 
Thomas several years before in Alexandria for two (2) 
or three (3) minutes, but did not know him. Thomas rep¬ 
resented Mrs. Gordon at the time of the divorce action, but 
defendant did not see him at that time. When Brown and 
defendant left the precinct, Brown drove defendant to his 
office at Fourteenth and H. While defendant was in Court 
about the disbarment proceedings he never heard charge 
fifteen (15) mentioned; all he heard were the five (5) cases 
or some of them. At some time Brown mentioned the Munic¬ 
ipal Court matter to defendant, but defendant knew noth¬ 
ing of the details or merits of that case. Brown said de¬ 
fendant had treated him badly. On the way to the Police 
Court Brown said the reason for his getting a warrant 
was embezzlement; that Thomas had embezzled his money 
and he was going to get a warrant for him. 

On cross-examination defendant testified that the answer 
might have been telephoned for from the Police Court by 
one of the clerks; he heard them talking about it. He looked 
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at the cards at the station house because he knew plaintiff 
had been dismissed from the Shrine. Had heaifd it from 
Masonic circles prior to that time, and after Tliomas had 
filed the divorce suit against defendant, defendant got the 
first information from his wife, and later got i[t officially 
through the Temple on K Street between 14th | and 15th. 
Consulted a Sliriner, who was the Chief of Policq of Wash¬ 
ington, D. C. When Brown saw about the divorce suit in 
the papers, he either called defendant or came to his 
40 office, and told defendant of Brown’s trouble with 
Thomas, that he had been mistreated and his monev 
misused. Brown came to see defendant first. Pefendant 
went to the Police Court and to the station house with 
Brown because he wanted to be polite to him. 

Mrs. Minnie P. Brown, wife of Garrett L. Brown, testified 
that she and her husband attended the disbarment proceed¬ 
ings on April 8, 1929, and occupied the first seat back of 
the rail on the side of the Court room towards the outer 
door. They left the Court room near after one (1) P. M., 
and Brown and Gordon staid in front of the Court House 
talking. Witness went to the automobile in front of the 
Columbian Building and Brown and Gordon went towards 
the Police Court. When they came back they had an officer 
with them and Gordon came and sat in the car with witness 
and Brown went in the building with the officer Gordon 
did not go in the building at any time. Did not see Thomas 
until he came out with the officer. Brown staid in the Co¬ 
lumbian Building and Thomas and Officer O’Mera came out. 
Mr. Hawkin came out of the Columbian Building while 
Gordon and witness sat in the car. Did not see him go in 
while she was there. The automobile was in fu|l view of 
the front entrance of the Columbian Building. When the 
officer and Brown came out Gordon got out of the auto¬ 
mobile and asked if they wanted to come in the car and 
Thomas said no, he would rather go to the station in his car 
with the officer. Did not say a word about a patrol wagon. 
Could hear what the lawyers said that day in the disbar¬ 
ment proceeding, but did not understand about the cases. 
Heard nothing about the Hecht case. Was in pie Court 
room from the beginning of the proceedings to the ^nd. Gor- 
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don sat way over on the other side of the room, and witness 
and Brown did not talk to Gordon throughout the proceed¬ 
ings. 

On cross-examination she testified that she and her hus¬ 
band knew a good deal about the other charges that were 
concerned in the disbarment. Had been told about them 
by the people who had trouble with Brown, but not by 
41 Gordon; does not know the names of these other 
people; forgets their names. As witness sat there 
and listened she understood what was being said, but the 
Hecht Company account matter never came up. Did not 

hear the lawvers discuss the Hecht item before the Court. 
•> 

Had not known Gordon prior to that day; recognized him 
from his picture in the paper. Could not say whether Mr. 
Brown had known him before. Witness and Mrs. Gordon, 
Mr. Gordon and Mr. Brown did not ride to the Police Sta¬ 
tion before witness sat in the car in front of the Columbian 
Building. When Gordon got in the car he told witness they 
had gone to the Police Court to get a warrant for Thomas. 
He said, “We got a warrant out for Mr. Thomas’’; “We 
did, Mr. Brown and I”. Did not sav what thev got the 
warrant for. Gordon said nothing to witness about a con¬ 
versation with Hawkin in front of the Police Court; did 

not mention Hawkin’s name. Brown did not tell her anv- 

* 

thing about what Hawkin said, whether he spoke to him or 
not. Did not see the officer arrest Thomas in front of the 
building. Witness did not go in the Police Station after 
the arrest. Had been friendly with Thomas for some time 
before the disbarment proceedings, but something had come 
up, and there was ill feeling between them, and they could 
not be friends any more. 

On redirect examination she testified that she was present 
at the disbarment proceedings under subpoena. Can not 
remember exactly whether Gordon said “we”, or “Mr. 
Brown” got the warrant for Thomas. 

On recross-examination she stated that she did not re¬ 
member whether Gordon said to her “I” got the warrant 
against Thomas, or “we” got it. 

G. Bowdin Craighill testified that he has been a member 
of the Bar of the District of Columbia for twenty-six (26) 
years and was a member of the Grievance Committee and 
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Chairman of the Sub-committee in immediate charge of dis¬ 
barment proceedings against plaintiff. Defendant came to 
see witness concerning some matters in regard to plaintiff 
and was told by witness that the matters would have to be 
placed in writing by a communication addressed to the Sec¬ 
retary of the Committee. A very short time latjer defend¬ 
ant brought to witness a paper dated Januar^ 10, 1929. 
The original disbarment proceedings werb filed De- 

42 cember 11, 1928. The communication aforesaid was 
identified by the witness, and read in evidence, as 

follows: 

“No. 3. Garrett L. Brown and Minnie P. Brown, his wife, 
2500 Rhode Island Avenue, N. E., gave Oscar C. Thomas 
Twenty-five dollars ($25.00)' about March 1, 1927, and soon 
thereafter One hundred dollars ($100.00), total One hun¬ 
dred and twenty-five dollars ($125.00), to pay certain ob¬ 
ligations to Hecht and Company department store. When 
they received a letter from said Hecht and Conjpany that 
said indebtedness had not been paid they sai(l Thomas 
stated in the presence of both Mr. and Mrs. Brown that the 
entire indebtedness had been paid by him, and asked for 
the letter from Hecht and Company, and that lie would go 
down and see them, and see why they had written this let¬ 
ter. Thera Hecht Company sent the Browns jvord that 
Thomas had sent several checks to them, but the^ were not 
good. Thomas gave to the Browns a check for T|wenty-five 
dollars ($25.00), payable to the Hecht Company, which 
check was paid. But Hecht Company claimed that this 
check did not go to the credit of the Brown account, mean¬ 
ing of course, that it was some other purchase not con¬ 
nected with the Browns’ account, and that no p^rt of said 
One hundred and twenty-five dollars ($125.00) has ever 
been paid to the Hecht Company, or refunded to the 
Browns.” 

Witness caused said charges to be investigated, £md recol¬ 
lects that he had witnesses in Court at the time bf the dis¬ 
barment proceedings to prove charge Number fifteen (15). 
The charges were drafted by witness. Several 

43 charges were presented to the General Court in Jan¬ 
uary, 1928, and were considered in May or June, 

1928, were referred to witness as Chairman of a sub-corn- 
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mittee. During the summer witness had some investigation 
of the charges made bv the secretary of the committee and 
in the early part of October, 1928, was definitely instructed 
by the committee 1 6 present a report to the Court. Orig¬ 
inally there were about seven (7) counts or specifications of 
different transactions in which plaintiff was alleged to have 
been involved. The charges were finallv filed December 11, 
1928. Witness had the secretary make an investigation of 
the written charges submitted by Gordon, which resulted 
finallv in amended charges being filed, and in the amended 
charges there were fifteen (15) specifications. Witness 
made a personal investigation of charge fifteen (15), and 
included the charge in the disbarment proceedings. No 
testimonv was given in connection with charge number fif- 
teen (15), and witness can not testify positively one one 
wav or the other as to whether this charge was discussed 
in Court; according to his recollection, there was no dis¬ 
cussion of the details of it. 

On cross-examination witness stated that he is quite sure 
that charge Number fifteen (15) was one of the charges 
called to his attention by defendant. Witness testified that 
he had never heard of the Municipal Court suit of Thomas 
against Brown until the matter was brought to his attention 
a few days prior to his testimony in the case at Bar; that 
at the time of the disbarment proceedings he was of the 
opinion that charge fifteen (15) could be sustained by the 
testimony of witnesses, and a conviction had thereon; that 
had he known that plaintiff had sued Garrett L. Brown in 
March, 1928, claiming Four hundred fifty-seven dollars and 
twenty-five cents ($457.25) with interest from July 7, 1927, 
and that Brown liad filed in that suit a plea of set-off in 
which he claimed to have loaned plaintiff Two hundred and 
thirty-five dollars ($235.00), and that he was willing to have 
this amount set-off against plaintiff’s demand, that in 
Brown’s bill of particulars he gave items coming down to 
November 23, 1927, that the verdict in said case was in 
favor of plaintiff for Eightv-seven dollars and twenty-five 
cents ($87.25) and there was a judgment on said ver- 
44 diet, that said suit and counter-claim were filed sub¬ 
sequent to the date of the Hecht transaction, he 
thinks that his opinion as to his ability to prove the facts 
contained in charge fifteen (15) might have been changed. 
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During the entire time of the hearing of the (disbarment 
proceedings witness continued of the opinion that charge 
fifteen (15) could be substantiated. 

Garrett L. Brown testified that on April 8, l|)29, he was 


Court, and 
three seats 


summoned by the Grievance Board to appear in 
so appeared with his wife; they occupied two or 
from the front on the left hand side. Saw Mr. Gordon 
sitting on the other side of the Court room; talked with him 
outside in front of the Court House about how the case 
went and said to defendant, “I think I will go over and get 
a warrant for Mr. Thomas.’’ He said, “What for?”, I 
said, “The way he treated me”, I said, “Want to go along 
with me?”, he said, “Yes”, I said, “I got my ca^ over here. 
I will drive you back to the office, and I will take Mrs. 
Brown with me.” Mrs. Brown was not with them. Two 
other ladies were standing by the steps talking. She 
walked with them as far as Fifth Street and sat in Brown’s 
car in front of the Columbian Building. Did not see Mr. 
Hawkin in front of Police Court that day, and no one spoke 
to them in front of Police Court. Witness procured the 
warrant, which was given to officer O’Mera to serve, who 
witness saw in the office of the man who wrote dut the war¬ 
rant. After the warrant was given to O’Mera, he asked 
witness if he knew the plaintiff, to which witness replied 
in the affirmative, and the officer said, “Do you know where 
I can find him?” and witness said he thought Tliomas could 
be found at Mr. Smith’s office in the Columbian Building, 
and witness went with the officer to the Columbian Building, 
Gordon, O’Mera and witness, the three together, and 
O’Mera and witness went in the building and Gordon went 
over and stepped in the automobile with witness’ wife. 
Gordon did not at any time go in the Columbian Building. 
Nothing was said in Mr. Smith’s office about anv sum of 
money that Thomas owed witness. Askefi if he pro- 
45 cured a warrant that dav to collect monev, witness 
answered, “Yes, sir.” 

Thereupon the question was read to the witness, as fol¬ 
lows: 


“Q. Did you procure a warrant for the purp 
lecting any money from Thomas? What did } 
warrant for? A. No—yes, sir, I tried to coll 


ose of col- 
ou get the 
|ect money, 
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yes, sir, what lie owed me, yes, sir. Larceny after trust 
was what I procured it for. I went to the District Attor¬ 
ney and I said, ‘I want a warrant’, and he said, ‘What do 
you want it for?’ and I said, ‘Larceny afte? trust.’ ” 

The purpose witness had in mind in getting the warrant 

“was the wav he treated me; I thought it was no more than 

right he should be punished for it, the way he treated me.” 

Witness took the officer to Smith’s office and identified 

plaintiff to the officer; showed plaintiff the warrant and 

the officer and plaintiff went downstairs and witness went 

up to Mr. Kennedy’s office. The officer and plaintiff had 

gone when witness came downstairs, and witness said to 

Gordon, “Let’s go over to the Station House and see what 

they are going to do with him. ’ ’ Witness was present when 

Thomas had his belongings taken from him by the Desk 

Sergeant, and then took Gordon to his office at Fourteenth 

and H Streets. At the Station House when witness arrived 

Thomas was searched. He had a Shriner’s badge or card 

in his pocket and Gordon said, “That ain’t good anyway; 

been throwed out of the Shrine long ago.” Gordon did not 

lav hands on Thomas or make anv other remark. When 
•• * 

Gordon came to the home of witness, he had a talk with 
Gordon about his lawyer, Mr. Paine, and told Gordon that 
Paine told witness lie had enough evidence concerning the 
conduct of plaintiff to witness to send plaintiff to jail. The 
conversation with Gordon at witness’ home was some time 
after Mr. Gordon’s divorce proceedings. Plaintiff never 
paid anything for witness at the Hecht Company to save 
his furniture, or for any other cause. Plaintiff never 
loaned witness One hundred dollars ($100.00), or anv 
46 other sum. Witness gave plaintiff One hundred dol¬ 
lars ($100.00) to pay to Hecht and Company, and sub¬ 
sequently received word from Hecht and Company that the 
money had not been applied to his account; also gave plain¬ 
tiff Twenty-five dollars ($25.00) another time. At differ¬ 
ent times gave him different sums and does not remember 
what they were. When Gordon came to witness’ home, 
witness told him of the trouble with Thomas, and that wit¬ 
ness gave Thomas certain monies to pay bills, and that he 
took the money and used it for something else. Mr. Myers 
of the Grievance Committee, came to see witness, and he 
told Myers different from what he told Gordon. In fact, 
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witness never told Gordon all of it, but only part of it. 
Did not tell Gordon at that time about the Municipal Court 
case. Told Myers, but not Gordon. Gave plaintiff a check 
for One hundred dollars ($100.00) to pay Hecht and Com¬ 
pany, and plaintiff gave them a check for Twenjty-five dol¬ 
lars ($25.00) on the same date, and witness found out Hecht 
never received the monev, but the Twenty-live Dollar 
($25.00) check had been cashed at Hecht and Company’s 
store. Witness identified a receipt as being fojr One hun¬ 
dred dollars ($100), given to plaintiff to pay Hecht and 
Company. Asked plaintiff why he did not put Hecht and 
Company on the receipt, and he said it was not necessary. 
The receipt was dated July 29,1927, and is the same date on 
which witness gave plaintiff Twenty-five dollars ($25.00) 
to apply on another account of witness, but it was not so 
applied. The check aforesaid was drawn upon the Second 
National Bank of Washington, D. C., dated July 29, 1927, 
No. 2773, and was read to the jury, as follows: 

“Pay to the order of The Hecht Company Exactly 
$Twentv-five and no cents; ’ ’ 

(Signed) “OSCAR C. THOMAS.” 

On the back was endorsed: 

“For deposit Hecht Company, August 2, 1927.” 

The receipt was read to the jury, as follows: 

47 “Washington, D. C., July 29, 1927. 

Received of Garrett L. Brown One Hundred dollars, no 
hundredths, on account.” 

(Signed) “OSCAR C. THOMAS.” 

The One hundred dollars ($100.00) was given plaintiff in 
cash, and witness did not receive credit from Hecht and 
Company for any part of it. Witness never at any time 
had any understanding with defendant that he was going 
to procure plaintiff to collect money for him; neter had any 
such agreement with Gordon at any time. 

On cross-examination witness testified that he asked Gor¬ 
don to go to Police Court with him just because he wanted 
him to go. Had no business with Gordon prior tty that time. 
Had talked with Gordon about the Thomas majter at wit¬ 
ness’ house prior to this time. Witness called Gordon up 
and asked him to come out and see him, and thep told Gor- 
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don all about witness’ case against Thomas, and how wit¬ 
ness had had Thomas arrested in April, 1928, and about 
the Municipal Court case; witness told Gordon all about it 
and he knew all about it. Witness works for Gordon occa¬ 
sionally and had been on jobs of Gordon’s before witness 
told him about Thomas. Works for Gordon at the present 
time. First worked for Gordon probably ten (10) years 
ago. Did not know him personally; worked on his jobs. 
Has been working for him the last four (4) or five (5) 
weeks off and on. When witness sent for Gordon witness 
was good and sore. It is not necessarily right that he sent 
for Gordon because he was mad with Thomas. Sent for 
Gordon because he wanted to talk about Thomas, because 
he was mad at Thomas. Gordon came to witness through 
the Grievance Committee. Myers told witness all about it. 
Can not remember that it was after he talked with Gordon 
that Mvers came to see him. Did not send for Gordon as 
soon as he saw the newspaper article about the Gordon di¬ 
vorce case. Did not send for him until after the 
48 Grievance Board man came out to witness’ house 
and Mrs. Brown got talking about Gordon’s divorce 
case. Wanted to find out how he got along about his case, 
and how Thomas used him. Never thought that if he had 
treated Gordon badlv thev could get together and get 
Thomas; never gave it a thought. Knows that it is a fact 
that he talked with Gordon about Thomas before the dis¬ 
barment proceedings while looking around for testimony. 
Mr. Mvers was looking for testimonv, but did not tell wit- 
ness to send for Gordon or suggest it. Does not remember 
that Myers said anything about Gordon having charges 
against Thomas. Told Gordon about the Police Court ar¬ 
rest, of 1928; this was after witness started the second war¬ 
rant. When witness asked Gordon to go to the Police 
Court, he told Gordon that he was getting a warrant for 
Thomas for larcenv after trust. Asked why it was that 

w 

in his answer to the suit that Thomas filed in the Municipal 
Court, witness did not mention anything about ever having 
given Thomas One hundred dollars ($100.00), witness an¬ 
swered that he did not know why it was not mentioned; 
that the receipt was at Court that day. 

On redirect examination witness stated that formerly he 
had not worked for Gordon personally, but for a subcon¬ 
tractor, but is now working for Gordon. 
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Charles E. Paine testified for defendant that lie is a 
member of the Bar of this Court and appeared as counsel 
for Garrett L. Brown in the suit between plaintiff and said 
Brown in the Municipal Court, and filed the plea of set-off 
therein. Witness in his professional capacity in said case 
made an investigation of the circumstances of certain mon¬ 
ies said to have been turned over by Brown to plaintiff 
in connection with an account of Hecht and Company. Wit¬ 
ness told said Brown that in the opinion of witness it would 
be better to put in about the check that was credited through 
Hecht and Company as a loan to Mr. Thomas fojr the pur¬ 
poses of any suit in the Municipal Court. Brown had a 
check, or witness had a check made out pavabjle to Mr. 

Thomas and endorsed by Hecht and Company. 
49 Brown at the time told witness he had jgiven the 
check to plaintiff to take care of an accbunt with 
Hecht and Company that Brown owed them at that time, 
and it was to pay part of that account that he gave a check 
to plaintiff. The check had the endorsement of Hecht and 
Company. Witness later went to Hecht and Company to 
find out if that amount had been placed to Brown’s account, 
and told Brown at that time from the evidence he gave 
witness, and from witness’ investigation, that witness be¬ 
lieved it was sufficient to sustain a criminal prosecution, 
but witness would rather put it in as a loan for the purpose 
of a Municipal Court suit. Witness told Brown that he 
thought Brown could sustain a criminal prosecution for 
larceny after trust; that in the opinion of witness it was 
on offense of larceny after trust, and after the Municipal 
Court action witness told Brown that as Thomas had testi¬ 
fied in the Municipal Court that the check amounted to 
around Twenty-five dollars ($25.00) and had beejn paid to 
Hecht and Company on Brown’s account, and Hecht and 
Company did not show any record of that payment, that 
it had not been cleared through it, in witness’ opinion this 
money had been taken by plaintiff instead of being depos¬ 
ited in the account of Brown who owed at Hecht pnd Com¬ 
pany. Brown told witness that Hecht and Company had 
been pressing Brown for his account, and that pn advice 
of plaintiff Brown had agreed to make a check payable to 
him, and plaintiff was to go to Hecht and Company and 
pay T'wenty-five dollars ($25.00) on Brown’s accpunt, and 
Hecht and Company were to leave Brown alonp until he 
was able to pay more money. Brown showed fitness a 
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check to the order of plaintiff that had Hecht’s endorsement 
on it and had been endorsed in blank by plaintiff. Witness 
ascertained from the Credit Manager of Hecht and Com¬ 
pany that no credit of Twenty-five dollars ($25.00) to Gar¬ 
rett L. Brown and his wife appeared on their records at or 
about the time of this check, and that the Twenty-five dol¬ 
lars ($25.00) in question had not been credited to Brown’s 
account. 

On cross-examination,'witness testified that at the trial 
in the Municipal Court the books and records of Hecht 
and Company were not present; that witness recalls 
50 nothing about One hundred dollars ($100.00) at 
Hecht and Company. At the time witness was con¬ 
ferring with Brown about the Municipal Court case, he 
does not recollect verv clearlv whether Brown told him 
that concerning the same controversy he had caused plain¬ 
tiff to be arrested, and that the United States District At¬ 
torney at the Police Court had nolle prossed the charge 
against Thomas. 

On redirect examination, witness testified that the total 

amount claimed by plaintiff in the Municipal Court suit 

was Four hundred fiftv-seven dollars and twenty-five cents 

» * 

($457.25) and the total amount of the set-off claimed for 
Brown was Two hundred and Thirty-five dollars ($235). 

Frank H. Myers testified that he has been a member of 
the Bar of the Supreme Court of the District of Columbia 
since 1923, and has been Secretarv of the Grievance Com- 
mittee since 1924. i Remembers the disbarment prosecution 
of plaintiff and assisted the committee in the investigation 
and preparation of the charges. Had a conference with 
Garrett L. Brown and his wife February 12, 1929, and this 
conference had a bearing on the formulation of charge 
fifteen (15). Was in Court during the disbarment proceed¬ 
ings throughout the actual presentation and hearing. Does 
not recall that the suit of Oscar C. Thomas against Gar¬ 
rett L. Brown in the Municipal Court was mentioned in the 
disbarment proceedings. At the time of the disbarment 
proceedings and until the conclusion thereof witness be¬ 
lieved that charge fifteen (15) could be sustained, but since 
then has been informed of the Municipal Court suit, and 
does not know now whether charge fifteen (15) could be 
sustained or not. 
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Ernest C. O’Mera was recalled for the defendant, and 
testified that he is the same officer O’Mera who testified on 
behalf of plaintiff. Does not remember seeing M^. Hawkin 
on the 8th day of April, 1929, when witness went to Police 
Court about the warrant. To the best of his recollection 
Gordon and Brown were with witness at the Police 
51 Court and around the Columbian Building. Witness 
and plaintiff were first to arrive at the Police Sta¬ 
tion. As witness recollects his testimony, he thinks he said 
that defendant pointed out Thomas, but can not be positive. 
Knows that someone said , < 1 There he is now/’ and plaintiff 
was in front of the Columbian Building at that time. 

On cross-examination witness testified that he j could not 
be mistaken about Mr. Hawkin because he knew him well 
and did not see him that day. 

Thereupon defendant rested. 

Whereupon plaintiff was recalled in rebuttal and testi¬ 
fied that the receipt dated July 29, 1927, for the sum of 
One hundred dollars ($100.00) was to reimburse plaintiff 
for One hundred dollars ($100.00) he had paid to Hecht 
and Company on Mrs. Brown’s furniture account to pre¬ 
vent them from sending out and getting it; the One hun¬ 
dred dollars ($100.00) paid plaintiff by Brown was after 
plaintiff had paid Hecht’s. At the time the first charge 
was made in the Police Court against plaintiff by Brown, 
Brown had the check in his pocket. Plaintiff never made 
any threats of any kind against Brown. 

On cross-examination plaintiff testified that when the 
warrant of April 8, 1929, was nolled, plaintiff, Mr. Hawkin, 
Mr. A. D. Smith, and Mr. Kennedy were together at Police 
Court. Mr. Brown was there, but plaintiff does hot recall 
seeing Mr. Gordon there. 

On redirect examination plaintiff testified thjit he did 
not recall whether he gave the Hecht Company a check for 
Twenty-five dollars ($25.00) on July 29, 1927. The One 
hundred dollars ($100.00) was given to Hecht Company 
almost a month before it was repaid to plaintiff. Has not 
got the cancelled check for the One Hundred dollar 
($100.00) payment to Hecht and Company, nor an^ evidence 
of such payment. The receipt was taken for ferown on 
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Brown's account. Plaintiff applied the Twenty-five dollar 
($25.00) check to Brown’s account. Paid the One hundred 
dollars ($100.00) on Brown’s account out of the plaintiff’s 
personal funds. Subsequent to the payment of the One hun¬ 
dred dollars ($100.00) by plaintiff, he received Twenty-five 
dollars ($25.00) from Brown, which was also applied 
52 to the Hecht Company account. The Browns never 
called upon plaintiff for an accounting of the One 
Hundred and twenty-five dollars ($125.00) they claimed 
they paid him to pay to the Hecht Company. 

Defendant also offered evidenec of Thomas J. Sweeney, 
tending to prove that the difference between the assessed 
value of defendant’s real estate in the District of Columbia, 
and the total of the mortgages thereon is One hundred 
ninety thousand dollars ($190,000.00); it is hard to estimate 
the value of the District of Columbia properties, the as¬ 
sessed value of his Virginia properties is Twenty-two thou¬ 
sand, nine hundred and ninety-three dollars ($22,993.00); 
he owned twenty-two (22) properties in Maryland upon 
which witness was unable to put any value; upon the Dis¬ 
trict properties there were special assessments aggregating 
Thirty-one thousand dollars ($31,000.00); unpaid taxes 
were estimated to be Twenty-two thousand, five hundred 
thirty-five dollars and two cents ($22,535.02), upon four- 
fifths (4/5) of which penalties have accrued. During the 
last three (3) years a comparison of income and disburse¬ 
ments of defendant’s office shows a loss, the expenditures 
being greater than the income. Defendant’s liabilities 
secured on the properties he owns amount to Five hundred 
twenty-seven thousand, eight hundred twelve dollars and 
ninety-six cents ($527,812.96); on some of the properties 
there are other mortgages made by prior owners. If de¬ 
fendant were closed out at forced sale, his assets would 
not meet his liabilities. 

On cross-examination witness testified that he had pre¬ 
pared a financial statement for defendant, which showed 
his net value, or excess over liabilities, to be about a mil¬ 
lion and a few hundred thousand; has not the exact figures; 
on book values defendant’s last financial statement showed 
him to be a millionaire. 

On redirect examination witness stated that in his 
opinion, this value could not be realized; if witness wrote 
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up and deducted defendant’s contingent liabilities, it would 
not run near that; at this time defendant’s balance in bank 
amounts to Two hundred fifty-three dollars and twenty- 
three cents ($253.23). 

53 On recross-examination witness stated that de¬ 
fendant owns one bond. His last financial statement 
was made May 31, 1932; his bank balance then was Five 
hundred and sixty dollars ($560.00). A financial statement 
does not disclose what defendant was worth; it is merely a 
matter of closing and balancing the books. 

Thereupon counsel for both sides announced tile close of 
all of the testimony. 

The Court charged the jury with reference to jhe second 
count of the declaration as follows: 

“ Ladies and gentlemen of the jury, this case has occu¬ 
pied somewhat longer than usual, but the tim^ has now 
come when it is to be delivered to vour hands. 

As you know, under our system, the Court isj composed 
of the jury and the judge, and each one of us has certain 
functions. It is the duty of the judge to pass on questions 
of law and finally tell you what the law is applicable to the 
facts of the case. It is your function and yout- function 
exclusively to pass upon the facts. I have no desire to 
interfere with your function or to influence you iii any way. 
If I sav anvthing which causes vou to believe that I have 
an opinion one way or the other you will pleasej disregard 
that, because it is your verdict and your judgment on the 
facts that the law requires. 

Each one of these litigants has the right to come into 
court in the confident expectation that he will |get a fair 
and just decision. It does not matter to us whi<^h way the 
decision goes, except that we are, you and I, keerlly anxious 
that the decision shall be the correct one. It i$ our duty 
to decide the case solely on the law and the facj:s, without 
any question of sympathy for one or prejudice against the 
other. It is just a cold proposition of fact and (aw for us. 

As one of the counsel has said, the case has t[een put in 
in a somewhat confused way, due perhaps to changes in 
the pleadings as we went along. Counsel haye, I hope, 
straightened out most of the confusion, if not all of it, and 
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it will be mV effort in the charge to try to point out 

54 to vou the conflicting contentions between the 
parties and define the elements of the two wrongs 

which are charged in the declaration, and instruct you as 
to the law applicable to each one of those wrongs. 

As you know, there are certain general principles that 
are applicable to every case. The person who has the 
affirmative of the issue, usually the plaintiff, has the burden 
of proving to you by the preponderance of the evidence— 
Mr. Welch, I think, in his concluding argument stated as 
he understood it that the burden is on them throughout the 
case, and I think that is a correct statement of the applica¬ 
tion of the rule in this particular case. The burden is upon 
the plaintiff to prove the case by a preponderance of the 
evidence. .That simply means what it says, by a somewhat 
greater degree of evidence than exists on the other side. 

If you find that the evidence is equally balanced, then the 
plaintiff would lose, because he had failed to support the 
burden which the law casts upon him, but if his evidence is 
somewhat greater than that of the defendant he is said to 
have supported this burden. 

Preponderance of the evidence does not necessarily mean 
the greater number of witnesses. You may believe one 
witness as against two or three on the other side. It is for 
you to determine what facts you think have been proven. 
That leads naturally to the proposition with which you are 
familiar that you are the sole judges of the credibility of 
the witnesses. 

There have been some conflicts in the testimony here • 
between the witnesses. It is for vou to determine which 
ones you think are telling what actually happened. Of 
course, there are a number of things which you will take 
into consideration in determining the weight which you 
will give to the testimony of one witness as against another. 

You are interested in knowing, of course, the intelligence 
of the witness, his opportunity for observing what' did 
really happen, his ability to remember what happened, 
and his ability to tell you what he saw and what he 

55 remembers. All of those things you will take into 
consideration. 

You will also consider the question as to the manner of 
the witness in testifying, whether he was frank and candid 
or evasive, and of course you are entitled to consider the 
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question of the financial interest which the witnesses may 
have in the outcome of the suit. That is always a fact 
which you may take into consideration in deterniining the 
weight you are going to give to the testimony of a witness. 

If you believe that any witness has testified fajsely with 
respect to a material matter about which he <bould not 
reasonably be mistaken, then yo.u are at libertjy, if you 
wish, to wholly disregard the testimony of that witness. 
You are not obliged to, because a man may commit perjury 
with respect to one matter and may testify truthfully with 
respect to others, but it is in your discretion to determine 
the weight that you are going to give to the testimony of 
any particular witness. 

This declaration is in two counts. Each coun^: charges 
an offense differing, or a tort and wrong differing, from 
the other. The first one is the charge of a conspiracy 
between the defendant- Gordon and Brown to commit the 
wrong which we call malicious prosecution. Th^ other is 
a charge that Mr. Gordon and Brown, after the prosecution 
was instituted, abused or wrongfully used that warrant. 

The elements of each wrong are somewhat different, and 
I will take them up in their order. 

A conspiracy means an agreement or undertaking. It is 
not necessary that you find that the parties entered into 
a formal written or formal verbal agreement, but it is 
necessary that you believe from the evidence that] they did 
act according to a common understanding arrived at 
between them. 

56' It is admitted by the parties that on April 8, 1929, 
Garrett L. Brown swore to an affidavit in the Police 
Court in which he charged that the plaintiff Thomas did 
commit this offense of larceny after trust with respect to 
a sum of One hundred dollars ($100.00) alleged to have 
been delivered by Brown to Thomas on July 29, 1927. 

It is also admitted that upon the execution by Brown of 
this affidavit a warrant was issued for the arrest of Thomas 
upon this charge of larceny after trust; that the warrant 
was served by Policeman 0 ’Mera within a short tpne after 
its issuance, and that Officer O’Mera took the plaintiff 
Thomas to the Police Station, where the plaintiff Thomas 
was searched and where he was confined to a (jell for a 
portion of the afternoon on which he was arrested. 
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It is also admitted that Mr. Gordon was present when 
the affidavit was signed and warrant issued, and also was 
present during* part of the time that Thomas was searched 
by the police officer at the station. 

It is also admitted in the case that the Assistant Dis¬ 
trict Attorney entered what we call a nolle prosequi or a 
dismissal in that particular proceeding on or about April 
9, 1929. 

There is evidence in this case tending to show that in 

1927 the plaintiff, Thomas, was the attorney for Brown in 

a number of matters. Brown contends that Thomas was 

his attornev in connection with a claim of Hecht and Com- 
* 

pany against Brown and Brown’s wife for goods sold to 
the Browns. Brown contends that he turned over to 
Thomas this sum of One hundred dollars ($100.00) on July 
29, 1927. He also contends that he turned over about One 
hundred and fifty dollars ($150.00) all together, and that 
Thomas converted One hundred and twenty-five dollars 
($125.00) of it to his own use. 

Brown contends that he gave this money to Thomas for 
the purpose of paying it to the Hecht Company, but that 
Thomas fraudulently converted it to his own use and did 
not deliver it to the Hecht Company. If that is all 
57 true and the use of the monev was with intent to 
defraud Brown, then that would be a violation of 
Section 851b of the Code and would be larceny after trust. 

But Thomas gave evidence tending to show that he had 
previously advanced the sum of One hundred dollars 
($100.00) of his own money and paid it to the Hecht Com¬ 
pany for the benefit of Brown on July 29, 1927. Brown re¬ 
paid that money to Thomas. If this be true, then Thomas 
did not commit any crime in using the money paid to him 

on July 29, 1927. 

* * 

There is also some evidence tending to show that in 
April, 1929, when the warrant was sworn out, Thomas 
contended that the One hundred dollars ($100.00) had been 
paid him as a fee in a case known as the McClame case. 
You will remember that was stated in the fifteenth para¬ 
graph of the charges by the Grievance Committee. If the 
fact is that Thomas contended honestly and in good faith 
that the One hundred dollars ($100.00) had been paid to 
him as a fee and he used that money as his own, he would 
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not be guilty of the crime because the fraudulent intent 
would be lacking. 

There is evidence tending to show that in Mafch, 1928— 
that is, a year before this second warrant was sworn out— 
Brown swore out another w r arrant against Thorpas making 
the same charge against Thomas of larceny after trust in 
the sum of One hundred and seventeen dollars ^$117.00)— 
that is the sum stated in the warrant—and that jwarrant is 
in evidence before you, which sum is said to haye been de¬ 
livered to Thomas on July 29, 1927, and there }s also evi¬ 
dence tending to show that in a very few days, if not the 
next day after that warrant was issued, it was dismissed 
by the Assistant District Attorney without a triaj. 

There is evidence tending to show that shortly after this 
Thomas filed a civil suit in the Municipal Coiirt against 
Brown for a net sum of Four hundred and fifty-seven dol¬ 
lars ($457.00)—I leave off the cents—which he claimed 
was money loaned in part and also in part for legal fees 
and for services rendered to Brown, and in tlfat suit he 
gave credit for payment of One hundred dollars ($100.00) 
on August 1, 1927. You will remember that Brown 
58 contends that the money was paid over to Thomas 
on July 29, 1927, and the receipt was placed in evi¬ 
dence showing that such a sum of money was received by 
Thomas on account. 

In this suit in the Municipal Court Thomas gave credit 
for the sum of One hundred dollars ($100.00) paid on ac¬ 
count by Brown to him on August 1, 1927. Thai: is two or 
three days after the date of the receipt. 

There is also evidence tending to show that Brown filed 
a plea of set-off for money loaned by him to Thomas, the 
last amount mentioned there being at a date in November, 
1927, and he claimed a total amount of set-off of Two hun¬ 
dred and thirty-five dollars ($235.00), and no claim was 
made in the pleadings that Thomas had wrongfully con¬ 
verted any money belonging to Brown. 

The judgment in that case was for Thomas for Eighty- 
seven dollars ($87.00), and the evidence tends to show that 
it has not been paid. 

There was evidence tending to show that aftet the trial 
of the Municipal Court suit was over, as well as before that 
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trial, Mr. Paine, who was then the attorney for Brown, 
advised Brown that in his professional opinion Thomas 
was guilty of larceny after trust of some part of this money. 

It is admitted that Brown did nothing further in the 
matter of a criminal prosecution for about a year after this 
trial in the Municipal Court, and until the day of the hear¬ 
ing of the disbarment proceedings on April 8, 1929. 

There was a great deal of evidence tending to show that 
Mr. Gordon took ail active part in the disbarment proceed¬ 
ings; that he made an investigation and did a great deal 
of investigating in connection with that matter, and gave 
it to the Grievance Committee. That evidence was ad¬ 
mitted solely on this question of actual malice. We are 
not concerned otherwise with the disbarment proceedings. 

Now, the second iount charges an abuse or malicious use 
of this warrant of April 8, 1929, in that the defendant 
Brown, after the warrant was issued, used it for the pur¬ 
pose of endeavoring to collect One hundred and thirty-one 
dollars ($131.00), I think was the amount which has been 
mentioned. 

59 There are two essentials onlv to that offense: 

* 

first, an ulterior motive, and, second, an act in the 
use of the process not proper in the regular prosecution 
of the proceedings. 

It is not necessary that there be here lack of probably 
cause, or that there be actual malice. But as these parties 
had an ulterior motive, or if one of them had an ulterior 
motive of collecting the debt and the other knew about it, 
that would constitute the first element. 

Then, if after the warrant was issued they made a use 
for the purpose of collecting the debt, and took some act 
other than the ordinary act which is taken by the authori¬ 
ties in enforcing the warrant of arrest, then that second 
element would exist. 

It is not necessary to go over again the elements with 
respect to the ulterior motive on the part of Mr. Brown. 
There is evidence tending to show that he swore out that 
warrant for the purpose, in whole, or in part, of collecting 
a debt. If you find it is established by a preponderance of 
the evidence that Brown secured the warrant for that pur¬ 
pose, either in part or in whole, I direct you as a matter 
of law that that would constitute a wrongful or ulterior 
motive or purpose; but you must also find that Gordon 
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knew, or had reasonable ground to believe, thdt that was 
the purpose or one of the purposes for which the warrant 
was obtained. 

The other element consists in the doing of s^me act in 
the use of process not proper in the regular prosecution of 
the proceedings. It is not the general practice for a person 
who swears out a warrant to be present at the arrest, but 
in itself there is nothing wrong in attending at the arrest, 
especially when the purpose is to point out to the officer the 
person named in the warrant. 

Under this second element you must find that there was 
an act done by Mr. Gordon and Mr. Brown which was not 
proper in the regular prosecution of the proceeding, and 
which was directed to forcing Mr. Thomhs to pay a 
60 sum of money to Brown. 

•j 

There is evidence on behalf of the plaintiff tending 
to prove that at the time of the arrest Mr. Bro>m said, in 
the presence of Mr. Gordon, “I am going to get that One 
hundred and thirty-one dollars ($131.00)”, or some simi¬ 
lar sum. If you believe that that was merely aj statement 
of the purpose for which the warrant was issued, then I 
charge you as a matter of law that this second element is 
not proven, and that your verdict on the second iount must 
be in favor of the defendant. 

But if you believe that Mr. Brown made that statement 
and that Mr. Gordon knew that he made that statement 
for the purpose of inducing or persuading Thomas to pay 
a sum of money to Brown, as a condition of whicii payment 
Brown would cause the warrant to be dismissed, then I tell 
you as a matter of law that this second element has been 
established, and it would be your duty to find tliat both of 
the elements were established, to bring in a v[erdict for 
the plaintiff on the second count. 

I will read you one of the instructions wiiieh feme of the 
parties has asked. 

The charge in the second count is that the warrant was 
used by Gordon in an attempt to force Thomas to pay to 
Brown the sum of One hundred and thirty-ohe dollars 
($131.00). Before the plaintiff can recover on [this count 
you must find that the intent on the part of the defendant 
Gordon in connection with this warrant was not to enforce 
the criminal law, but to collect money for Brcfwn. You 
must further find that pursuant to this purpose, after the 
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warrant was issued, an act was committed by Gordon, or 
by Brown in the presence of Gordon, which was not proper 
under regular procedure, and which constituted an effort 
on the part of the defendant Gordon, or on the part of the 
defendant Brown in the presence of Gordon, to use the war¬ 
rant to force Thomas to pay One hundred and thirty-one 
dollars ($131.00) to Brown, and that this act resulted in 
damage to Thomas: Unless you so find your verdict must 
be for the defendant. 

61 Now, ladies and gentlemen, if you find on either 
count in favor of the plaintiff you must then consider 
the question of damages. If you find on both counts against 
the plaintiff then you will not spend any time on the ques¬ 
tion of damages. 

Now, on the question of damages, if when a wrong has 
been done to a plaintiff and the jury finds that he is en¬ 
titled to recover at all, then he is entitled to be reimbursed 
in a reasonable amount for his injuries. That is, you should 
find such sum as would in your judgment reasonably com¬ 
pensate him for the injuries which he has suffered. 

In a case such as this the injury may deal with the man’s 

fame or reputation, with his liberty or with his property. 

There is no evidence here that the plaintiff lost any prop- 

ertv as a result of this arrest. So that we are concerned 
* 

only with his reputation and fame and with his liberty. 

The evidence clearlv shows and is admitted that he was 
arrested and confined for some time during that afternoon. 
I charge you as a matter of law that that constitutes dam¬ 
age, but it is for you to determine what sum would reason¬ 
ably and fairly compensate him for the damage to his 
libertv suffered bv means of that arrest. 

m/ * 

You should also determine what sum would reasonablv 

% 

and fairly compensate him for the injury to his reputation 
suffered by reason of that arrest. 

In arriving at the amount of your verdict, if for the plain¬ 
tiff, you may consider first the actual damage done to 
Thomas, the damage to his reputation and to his business, 
loss of time, suffering and humiliation. 

In this connection you are instructed that you are to con¬ 
sider only such damage as flowed directly from this prose¬ 
cution. You are not to consider damage arising out of 
other matters, whether Gordon had anything to do with 
those other matters or not. 
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62 • In this case Thomas can not recover frpm Gordon 
by reason of any activity of Gordon in any other con¬ 
nection. That is a little vague, and I should apply it to 
the thing that we know is in the mind of the lawyer who 
drew that. j 

There is evidence here to show that Mr. Thomas was 
disbarred, that the hearing occurred on the same day as 
the arrest, April 8, 1929. But the formal order] of disbar¬ 
ment occurred afterwards. If Mr. Thomas’ business as 
a lawyer was ruined and it was due to the disbarment, we 
are not entitled in this case to give him a penny of dam¬ 
ages by reason of his disbarment. It is only for the dam¬ 
ages to his reputation, which you find flowed from the 
arrest, if you find that he is entitled to recover! on that. 

Now, so much for the compensatory damages. 

We have another rule of law that in certain cases the 
jury may, if it wishes, find in addition to the compensa¬ 
tory sum other damages by way of punishment to the de¬ 
fendant or by way of example to others. We speak of such 
damages as punitive or of exemplary damages. 

If you find that in this case, if in your judjgment the 
plaintiff is entitled to punitive damages, I am g<jing to ask 
you to bring in a separate verdict for actual damages and 
for punitive damages. That is, if you find for th|e plaintiff, 
your verdict will be so much for actual damages and so 
much for punitive damages. 

Punitive damages are allowed where the defendant has 
acted wantonly or oppressively, or with such malice as im¬ 
plies a spirit of mischief or criminal indifference to civil 
obligations. If you find for the plaintiff and are of the 
opinion that the defendant in this case did act wantonly 
or oppressively or with such malice as implies a spirit of 
mischief or criminal indifference to civil obligations, then 
you have a right to add in favor of the plaintiff punitive 
damages. That sum should be in such amount as seems to 
you reasonable and proper under all the circumstances of 
the case, and such amount as in your judgment you think 
might afford an example to others and might be 
63 proper punishment in this case. 

Just one other suggestion. You will find that it 
will aid your deliberations if you will first select ^ foreman 
as soon as you retire, and let him conduct your| delibera¬ 
tions.” 
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During a preliminary discussion between counsel and the 
Court as to the granting of instructions to the jury, the 
Court stated that he had granted plaintiff’s instruction num¬ 
ber 5 in an amended form. This instruction, as originally 
offered by plaintiff’s counsel, was as follows: 

4 ‘The charge in the second count is that the warrant was 
used by Gordon in an attempt to force Thomas to pay to 
Brown the sum of $131.00. Before the plaintiff can recover 
on this count, you must find that the intent on the part of 
the defendant Gordon in connection with this warrant was 
not to enforce the criminal law, but to collect money for 
Brown. You must further find that pursuant to this pur¬ 
pose, after the warrant was issued, an act was committed by 
Gordon which was not proper under regular procedure, 
which act constituted an effort on the part of the defendant, 
Gordon, to use the warrant to force Thomas to pay $131.00 
to Brown and that this act resulted in damage to Thomas. 
Unless vou so find vour verdict must be for the defendant.” 

Said instruction was amended bv the Court bv adding 
thereto, after the words, “an act was committed by Gordon”, 
the words, “or by Brown in the presence of Gordon”, and by 
adding after the words, “which act constituted an effort 
on the part of the defendant Gordon”, the words, “or on 
the part of the defendant Brown in the presence of Gordon”. 
Upon the statement by the Court that he had granted said 
instruction as amended as aforesaid, counsel for defendant 
stated that instruction Number 5 was accepted as amended. 

64 After the Court had charged the jury, as aforesaid, 
the following occurred: 

Mr. Lowrey: I do not think the Court intended to put 
it this way, but the Court, in reading this instruction which 
we presented: 

“You must further find the act was committed by Gor¬ 
don,” 

And the Court wrote in: 

“or by Brown in the presence of Gordon.” 

Would it not be better to say: “by Brown, with the partici¬ 
pation of Gordon”? 
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The Court: I think I will let it go as I have it.! You may 
have your exception. 

Whereupon counsel for defendant excepted tc> that por¬ 
tion of the charge of the Court which instructed the jury 
that upon the second count, in addition to findiijg that the 
intent on the part of the defendant Gordon in connection 
with the issuance of the warrant of April 8, 1929, was not 
to enforce the criminal law’, but to collect money for Brown, 
they must further find that pursuant to this purpose, after 
the warrant was issued, an act was committed bv Gordon, 
or by Brown in the presence of Gordon, whicp. was not 
proper under regular procedure, and which constituted an 
effort on the part of Gordon, or on the part of Brown in 
the presence of Gordon, to use the warrant to force Thomas 
to pay One hundred and Thirty-one dollars ($131.00) to 
Brown, and that this act resulted in damage to Thomas. 
Said exception was because said portion of the charge im¬ 
posed liability upon defendant Gordon without reference 
to whether or not he participated in any act o|r effort of 
Brown, in the presence of Gordon, but merely because the 
act or effort was committed in his presence. Sfaid excep¬ 
tion was duly noted and allowed to defendant upon the 
minutes of the court. 

The foregoing exceptions were each and all reserved and 
noted and allowed before the jury retired to consider of 
their verdict. Thereafter the jury returned intcj the Court 
room and the following occurred: j 

The Clerk: “The jurors please remain standing. Who 
is the foreman ?” 

The Foreman: “I am.” ! 

The Clerk: “Mr. Foreman, has the jury agreed upon 
a verdict?” 

The Foreman: “Yes, sir.” 

The Clerk: “What is your verdict?” [ 

The Foreman: 4 4 The verdict is on the first co jmt we find 
for the defendant.” 

65 The Clerk: 44 As to the second count?” 

The Foreman: 44 As to the second coi^nt we find 
for the plaintiff.” 

The Clerk: 44 In what amount?” 

The Foreman: 4 4 In the amount of compensatory damages 
One hundred dollars ($100.00), and punitive wb find Nine 
thousand nine hundred dollars ($9,900.00) and costs.” 
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The Clerk: “Members of the jury, your foreman says 
that upon the first count you find for the defendant, and 
upon the second count you find for the plaintiff actual dam¬ 
ages One hundred dollars ($100.00) and punitive damages 
Nine thousand nine hundred dollars ($9,900.00). That is 
your verdict, so say you each and all ? ’ ’ 

(There was general assent on the part of the jurors.) 

Mr. Kelly: “May we have the jury polled, your Honor?” 

The Court: “Yes. The jury will be seated while being 
polled.” 

Thereupon the Clerk polled the jury, each member 
whereof reported a verdict for the defendant upon the 
first count of the declaration, and for the plaintiff upon 
the second count, and that upon said second count the sum 
found as compensatory damages was One hundred dollars 
($100.00), and as punitive damages, Nine thousand nine 
hundred dollars ($9,900.00), except as hereinafter set forth. 
One Sisson, a member of said jury, was interrogated by the 
Clerk as to his verdict, whereupon the following questions 
were asked and answers given, and the following proceed¬ 
ings occurred: 

The Clerk: “Mr. Harvey A. Sisson.” 

Mr. Sisson: “Yes.” 

The Clerk: “How do you find as to the first count?” 

Mr. Sisson: “One hundred dollars ($100.00).” 

The Clerk: “As to the first count of the declaration?” 

Mr. Sisson: “Yes.” 

The Clerk: “Who do you find your verdict for?” 
66 Mr. Sisson: “For the plaintiff.” 

The Clerk: “And how do you find on the second 
count of the declaration?” 

Mr. Sisson: “Nine thousand nine hundred dollars 
($9,900.00).” 

The Clerk: “That is your verdict?” 

The Court: “Let us see if we get it straight. For whom 
do you find, for the plaintiff or the defendant, on the first 
count of the declaration?” 

Mr. Sisson: “I beg your pardon, sir.” 

The Court: “On the first count of the declaration, do you 
find for the plaintiff or for the defendant—on the first 
count of the declaration.?” 
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Mr. Sisson: ‘‘One hundred dollars ($100.00).”' 

Mr. Kelly: “Your Honor, he said that twice.r 
Mr. Sisson: “For the defendant, One hundred dollars 
($100.00). I mean the plaintiff One hundred dollars 
($100.00) and the defendant Nine thousand nine hundred 
dollars ($9,900.00). Now’you are right.” j 

The Court: “What is the total amount of your jverdict?” 
Mr. Sisson: “Ten thousand dollars ($10,000.0p).” 

The Court: “In whose favor!” | 

Mr. Sisson: “In favor of Thomas. Put it that way.” 
The Court: “In favor of Thomas, the plaintiff j?” 

Mr. Sisson: “Yes.” 

The Court: “Is that on the first count or t|ie second 
count ? ” j 

Mr. Sisson: “One hundred dollars ($100.00) oh the first 
and Nine thousand nine hundred dollars ($9,900.60) on the 
second. In other words, I voted the same as tljie rest of 
them. ” • | 

The Court: “The rest of them have said that they found 
the first count in favor of the defendant.” ! 

67 Mr. Sisson: “ I voted the same wav that they did. ’ ’ 
The Court: “Do you mean to state that your ver¬ 
dict—Tell us, then, for whom vour verdict is oh the first 
count ?” j 

Mr. Sisson: “I got all mixed up in this.” 

The Court: “Is it for Thomas or for Gordon on the first 
count ? ’ ’ 

Mr. Sisson: “On the first it is for Mr. Gordon and on 
the second it is for Thomas.” 

The Court: “In what amount?” 

Mr. Sisson: “In other wrords, One hundred dollars 
($100.00) for Mr. Gordon—Nine thousand ninej hundred 
dollars ($9,900.00) for Mr. Thomas, and One hunjdred dol¬ 
lars ($100.00) for Mr. Gordon.” i 

The Court: “Mr. Gordon is not claiming any damages.” 
Mr. Sisson: “ I got all mixed up that, to tell voU the hon¬ 
est. truth, Judge. If I am wrong that way, I mean abso¬ 
lutely the reverse. ’’ 

The Court: “Now, let us go ahead again.” 

Mr. Sisson: “All right.” 

The Court: “ On the first count which dealt with the con¬ 
spiracy?” 

Mr. Sisson: “Yes, sir.” . j 
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The Court: “Was your verdict for the plaintiff or for 
the defendant, for Mr. Gordon or for Mr. Thomas?” 

Mr. Sisson: “On the conspiracy?” 

The Court: “Yes.” 

Mr. Sisson: “That is for Mr. Thomas, Nine thousand 
nine hundred dollars ($9,900.00), or I got mixed up on this 
thing here. That defendant and plaintiff has got me 
mixed.” 

The Court: “Well, the plaintiff was Mr. Thomas, the 
man who was arrested, and the defendant is Mr. Gordon.” 

Mr. Sisson: “Well, I am giving Mr. Thomas Nine 
68 thousand nine hundred dollars ($9,900.00) and Mr. 

Gordon One hundred dollars ($100.00), or—you have 
got me all mixed up on this thing. If you will make that 
straighter now I will be able to give vou mv answer.” 

The Court: “You recognize there are two counts in the 
declaration, and on the first count it charges a conspiracy 
that he was maliciously prosecuted* and the second count 
charges the abuse of the process. Now, on the first count 
will vou tell us whether vour verdict is for Mr. Thomas, or 
for Mr. Gordon, the defendant—on the first count as to the 
conspiracy?” 

Mr. Sisson: “Give me that once more, Judge. I got kind 
of rattled here, to tell you the honest truth.” 

The Court: “I think the jury should retire and come in 
again. We will wait for you.” 

Thereupon counsel for defendant excepted to the ruling 
of the Court directing the jury to retire, which exception 
was allowed and noted by the Court upon its minutes, and 
the jury retired, and thereafter returned into the Court. 
The Clerk thereupon asked the Foreman of the jury if the 
jury had agreed upon its verdict, to which question said 
Foreman replied in the affirmative; the Clerk thereupon 
asked the Foreman what was the verdict of the jury, to 
which the Foreman replied that the verdict on the first 
count was for the defendant, and upon the second count for 
the plaintiff, in the amount of One hundred dollars 
($100.00) compensatory damages and Nine thousand nine 
hundred dollars ($9,900.00) punitive damages. 

The Clerk: “Members of the jury, your foreman says 
that vour verdict is vou find for the defendant on the first 

w 

count of this declaration and on the second count of the 
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declaration you find for the plaintiff in the amount of One 
hundred dollars ($100.00) actual damages and Nine thou¬ 
sand nine hundred dollars ($9,900.00) punitive damages. 
That is your verdict, so say you each and all V ’ j 

(There was a general assent from the jurors.) 

69 Whereupon counsel for defendant requested that 
the jury be polled, which was ordered by the Court, 

and each of the jurors, in response to interrogatories by the 
Clerk, stated that the verdict of the individual juror was 
for the defendant upon the first count, and for the plain¬ 
tiff upon the second count for One hundred dollars 
($100.00) actual damages and Nine thousand ninje hundred 
dollars ($9,900.00) punitive damages, except said juror 
Sisson, as to whom the following occurred: 

The Clerk: “Mr. Harvev A. Sisson, how do vou find as 

* 7 * | 

to the declaration, first count?” 

Mr. Sisson: “For the plaintiff.” 

The Clerk: “As to the second count?” 

Mr. Sisson: “For the defendant.” 

The Clerk: “Mrs. Florence A. Warner, how do vou find 
as to the declaration”- 

The Court (interposing): “I think you had better ask 
that again of Mr. Sisson.” 

The Clerk: “Mr. Sisson?” 

Mr. Sisson: “Yes, sir.” 

The Clerk: “How do you find as to the first count?” 
Mr. Sisson: “Actual damages One hundred dollars 
($100.00).” 

The Clerk: “As to the second count of the declaration— 
who do you find for on the first count?” 

Mr. Kelly: “He has answered it.” 

The Clerk: “He did not say who he found for.” 

Mr. Kellv: “I will stick bv the record.” 

Mr. Sisson: “For the plaintiff Nine thousand nine hun¬ 
dred dollars ($9,900.00).” 

The Court: “Just a moment. Ask Mr. Sisson 
again. ’’ 

70 The Clerk: “Mr. Sisson, who do you find the ver¬ 
dict for on the first count of the declaration?” 

Mr. Sisson: “For the defendant.” 

The Clerk: “And who do you find for on fjhe second 
count of the declaration?” 
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Mr. Sisson: 4 ‘For the plaintiff.’’ 

The Clerk: “In what amount?” 

Mr. Sisson: “Nine thousand nine hundred dollars 
($9,900.00).” 

The Clerk: “Which is that, actual or punitive?” 

Mr. Sisson: “No, actual damages are—yes, actual 
damages.” 

The Court: “In what amount do — fix the actual 
damages ? ’ ’ 

Mr. Sisson: “Nine thousand nine hundred dollars 
($9,900.00).” 

The Court: “In what amount do you fix the punitive 
damages ? ’ ’ 

Mr. Sisson: “One hundred dollars ($100.00).” 

The Court: “Is that what vou mean?” 

Mr. Sisson: “No, it is not. I mean exactly opposite, 
3 ’our Honor.” 

Mr. Kellv: Your Honor, I move- 

The Court (interposing): “Let me finish with the juror 
and then vou can sav anvthing vou want to.” 

Mr. Kelly: “I will take an exception on the record to 

vour Honor’s remark.” 

* 

The Court: “Your verdict on the second count is for 
whom ? ’ ’ 

Mr. Sisson: “For the plaintiff.” 

The Court: “And in what amount for actual damages?” 

Mr. Sisson: “For One hundred dollars ($100.00).” 

The Court: “And for punitive damages in what amount?” 

Mr. Sisson: 4L Nine thousand nine hundred dollars 
($9,900.00).” 

71 The Court: “Ten thousand dollars ($10,000.00) 
in all?” 

Mr. Sisson: “Yes, sir.” 

The Court: “Do you wish to make the same objection, 
Mr. Kelly?” 

Mr. Kelly: “Yes, your Honor. May I do it now?” 

The Court: “Yes, sir.” 

Mr. Kelly: The verdict of this juror was rendered and 
the record will show it, and the Clerk called the next juror 
at the time and this record will show that it was due to 
some commotion in the court room”- 

The Court (interposing): “If that is what you want to 
say, let me finish taking the verdict. Call the others.” 

Mr. Kelly: “ Very well. ’ ’ 
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Upon the completion of the polling of the jur^ counsel 
for defendant excepted to the verdict upon the ground that 
juror Sisson reported his verdict and the Clerk passed to 
the next juror; that the verdict of juror Sisson did not 
agree with the verdict of the other jurors. Thereupon the 
following occurred : 

The Court: “In order that there mav be no ihisunder- 

w 

standing as to what Mr. Sisson’s verdict is, I will ask him 
to state it again. Mr. Sisson, what is your verdict on the 
first count?” 

Mr. Sisson: “For the plaintiff—or, for the defendant. 

The Court: “On the first count?” 

Mr. Sisson: “For the defendant.” 

The Court: “And for whom is your verdict on the second 
count?” 

Mr. Sisson: “The plaintiff.” 

The Court: “In what total amount is your verpict?” 

Mr. Sisson: “Ten thousand dollars ($10,000.00).” 

The Court: “What part of that is actual damages and 
what part is punitive damages?” 

Mr. Sisson: “Actual damages One hundred, dollars 
($100.00); punitive damages Nine thousand nine hundred 
dollars ($9,900.00).” 

72 The Court: “I think it is clear what Mr. Sisson’s 
verdict is.” 

Thereupon counsel for defendant renewed the jxception 
to the verdict theretofore rendered, stating that lie moved 
the Court for a new trial. Counsel for the respective parties 
hereto concede that the use of the word “new trial” was 
erroneous, and that counsel for defendant intended to move 
for a mistrial. Said motion was overruled by the Court 
and exception reserved to the defendant, the Couijt stating 
that counsel might then have every opportunity to find out 
whether the verdict of the juror Sisson was in accord with 
that of the other jurors. And thereafter the jjurv was 
discharged. 

The foregoing exceptions with reference to thg verdict 
of the jury were reserved after the jury had retired and 
had returned into Court to deliver the verdict, a^ herein¬ 
before set forth. 

Be it further remembered, that the foregoing contains 
the substance of all of the testimony and proceddings in 
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this case relevant to the exceptions herein reserved, and 
because the same are not matters of record, and in order 
that each and every one of said exceptions may be pre¬ 
served and made of record herein, defendant prays the 
Court to sign and seal this, his bill of exceptions, and order 
the same of record, to have the same force and effect as 
if each of said exceptions had been embodied in a separate 
bill of exceptions and settled and signed as and when the 
same were reserved and allowed, which motion is granted 
by the Court, and this bill of exceptions signed and ordered 
to be made a part of the record herein, this 24th day of 
April, 1933, now for then. 

JESSE C. ADKINS, 

Justice . 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5943. Fulton R. Gordon, appellant, vs. Oscar C. 
Thomas. Court of Appeals, District of Columbia. Filed 
Apr. 26, 1933. Henry W. Hodges, Clerk. 
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April Term, 1933. 
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Fulton R. Gordon, Appellant, 

vs. 

Oscar C. Thomas, Appellee. 


BRIEF ON BEHALF OF APPELLANT. 


STATEMENT OF THE CASE. 

Appellee (plaintiff below) sued appellant andj one 
Garrett L. Brown for damages in the sum of 
$250,000.00. The declaration is in two counts, the first 
charging conspiracy, and the second, abuse of (Crim¬ 
inal process for the purpose of attempting to collect 
an alleged indebtedness of $131.00 (r. 1-4). The ac¬ 
tion was non-suited as to defendant Brown (r. 10) 
and the jury returned a verdict in favor of appellant 
upon the first count, but found against him upoi^ the 
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second count, in the sum of $10,000.00, of which $100.00 
was awarded as actual damage, and $9,900.00 as pu¬ 
nitive damages (r. 10). 

The record discloses that appellee, then a member 
of the Bar of this District, but since disbarred, had 

i 

been attorney for the wife of appellant in a suit for 
limited divorce, and other incidental relief, this suit 
having been filed November 21, 1928 (r. 15). There 
was evidence tending to prove that appellant resented 
the action of appellee in bringing this suit, and had 
endeavored to obtain information derogatory to ap¬ 
pellant (r. 27); had interested himself in the matter 
of certain disbarment proceedings instituted by the 
Grievance Committee against appellee, and was pres¬ 
ent in Court and taking an active part in the hearings 
on such disbarment (r. 27). 

On February 24, 1928, Garrett L. Brown made an 
affidavit in which he stated that he had entrusted ap¬ 
pellee with $117.4S; that upon this affidavit a warrant 
was issued charging appellee with conversion after 
trust; this proceeding was nolle pressed by the As¬ 
sistant District Attorney at the Police Court; on April 
8, 1929, said Brown made a second affidavit charging 
that appellee had embezzled or appropriated $100.00 
of the money of said Brown, upon which a warrant 
was issued April S, 1929, and a nolle prosseqne entered 
thereon on April 9, 1929; that both of said warrants 
involved the same transaction, and the name of appel¬ 
lant did not appear upon either (r. 17-18). 

Appellee’s testimony also was to the effect that 
Gordon accompanied Brown to the Police Court, and 
was present at the time of the making of the affidavit 
and the issuance of the warrant thereon on April 8, 
1929, that Brown and Gordon went directly from cer- 
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tain disbarment proceedings against Thomas, which 
had just been concluded, to the Police Court upon the 
occasion in question (r. 18), and that in front of the 
Police Court, immediately before the issuance of the 
warrant, Gordon stated that he was going to “get” 
Thomas (r. 19). j 

Appellee’s testimony also tended to prove that on 
or about April 8, 1929, while in his office in the Colum¬ 
bian Building, he was arrested by a police officer, 
who was accompanied by appellant and his original 
co-defendant, Brown; that appellant pointed appellee 
out to the officer and Brown stated that they \Vere 
going to get a sum of money which was either $131.00 
or $132.00. Mr. Smith, appellee’s associate, ordered 
Gordon and Brown from the office, and appellee was 
placed under arrest. Appellant offered to take! the 
police officer and appellee to the station in an automo¬ 
bile belonging to Brown and parked in front of j the 
Columbian Building, which offer was declined by | ap¬ 
pellee, who went there in his own car; Gordon and 
Brown were present in the station, and when appellee 
was searched by the desk sergeant, his papers \|ere 

handed to and examined bv Gordon, who stated to 

* 

appellee during these proceedings, “I am going to get 
you.” Appellee was confined in a cell for sevlerai 
hours (r. 15-16), and the Police Court proceeding 
against him subsequently nolle prossed (r. 18). 

There was also testimony tending to prove th<jt a 
suit had been filed in the Municipal Court of jtlie 
District of Columbia by appellee against Brown; in 
which Brown filed a plea of set-off and claimed the 
sum of money involved in the criminal proceedings, 
named in the warrants aforesaid, and that on Ajpril 
23, 1928, judgment was entered in said Municipal 
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Court cause in favor of appellee for the sum of $S7.25, 
with interest and costs (r. 17). Appellee’s evidence 
further tended to prove that appellant had knowledge 
concerning this Municipal Court action and the out¬ 
come thereof at the time of the issuance of the war¬ 
rant of April 8, 1929, having gained such knowledge 
from hearing a discussion concerning said Municipal 
Court suit while in attendance upon the disbarment 
proceedings (r. 27). 

During the cross-examination of appellee it was 
developed that immediately prior to his arrest he had 
been present in the Supreme Court of the District of 
Columbia before a General Term upon his disbarment 
trial; that disbarment proceedings against him were 
tiled December 11, 1928; that there were fifteen 
charges, and lie was found guilty on charges numbered 
1, 2, 3, 9 and 11; that the disbarment court closed its 
session before reaching charge numbered 15, which 
involved the claim of Brown as to the alleged em¬ 
bezzlement or misappropriation; that Justice Stafford 
stated, “We alreadv have enough evidence, it is not 
necessary to hear anything else”; that appellant was 
present under subpoena as a witness for the Grievance 
Committee (r. 20). 

The disbarment charges of which appellee was found 
guiltv, together with the order disbarring him, are 
contained in the record, pages 21 to 25, inclusive, and 
charge number 15 appears upon pages 25 to 27, in¬ 
clusive. 

Evidence on behalf of appellant tended to prove 
that at the conclusion of the disbarment proceedings 
Brown offered to take appellant to his office in Brown’s 
automobile if appellant would accompany Brown to 
the Police Court while the latter got a warrant for 
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appellee; that defendant did not identify Thoma^, and 
after the warrant had been procured by Browij, ap¬ 
pellant was about to go to his office on the street car 
when Brown requested him to go to the station l}ouse. 
and said that Brown would then take appellant lo his 
office (r. 31-32). Appellant stated that appellee ’js pa¬ 
pers were laid on the desk at the Police Station!, and 
that the only remark made by appellant was as to 
certain Shrine papers; that they were outlawed^ and 
that appellee had been dismissed from the Shrine. 
Appellant denied that he heard charge number lp dis¬ 
cussed in the disbarment proceedings, and also denied 
knowing the details of the Municipal Court proceed¬ 
ing; that appellant went to the Police Court and to 
the Police Station with Brown merely for the sake of 
politeness to the latter (r. 32-33). j 

From the judgment entered upon the verdict ^fore- 
said, this appeal is taken, and appellant has assigned 
as error committed by the Trial Court, the following: 

ASSIGNMENTS OF ERROR. 

1. Admitting in evidence, over objection! and 
exception, certified copies of assessment records 
of District of Columbia and Alexandria, Virginia. 

2. Admitting over objection and exception testi¬ 
mony of witness Richard Royal Baker, Jr., gs to 
requests and statements of Thomas J. Sweeney. 

3. Charging the jury that to justify a velrdict 
for plaintiff, upon the second count, the jury {must 
find that the intent on the part of defendant Gor¬ 
don in connection with the issuance of the war¬ 
rant was not to enforce the criminal law, bat lo 
collect money for Brown; and that the jury jnust 
further find that pursuant to this purpose, after 
the warrant was issued, an act was committed! by 


6 


Gordon, or by Brown in the presence of Gordon, 
which was not proper under regular procedure, 
and which constituted an effort on the part of the 
defendant Gordon, or on the part of the defendant 
Brown, in the presence of Gordon, to use the war¬ 
rant to force Thomas to pay One Hundred and 
thirty-one dollars ($131.00) to Brown, and that 
this act resulted in damage to Thomas. 

4. Refusal to declare a mistrial because of the 
verdict as rendered by juryman Harvey A. Sisson. 

ARGUMENT. 

First Assignment of Error. 

Admitting in evidence, over objection and exception, 
certified copies of assessment records of District of 
Columbia and Alexandria, Virginia. 

On behalf of plaintiff below, the Court, over objec¬ 
tion that the assessment records were incompetent, 
were hearsay 1 , and not the best evidence, to which rul¬ 
ing exception was duly reserved (r. 31), admitted in 
evidence certified copies of the assessment records of 
the office of the Assessor of the District of Columbia, 
showing the assessed value of real estate in this Dis¬ 
trict in the name of Gordon in the total amount of 
$985,386.00; also similar records of the office of the 
Collector of Taxes for Alexandria, Virginia, showing 
the assessed value of real estate in said Alexandria 
assessed to Gordon, in the total amount of $22,933.00. 
These records were offered for the purpose of showing 
the faculties of defendant to respond in punitive dam¬ 
ages (r. 31). 

It would hardly appear necessary to argue to this 
Court, or to cite authorities, that such assessment rec¬ 
ords are not properly admissible in evidence for the 


purpose for which they were offered. They werej hear¬ 
say, not subject to any cross-examination or investiga¬ 
tion, and represented merely the opinions of tjie re¬ 
spective assessing officials, and defendant below,! with¬ 
out the privilege of cross-examination, could not as¬ 
certain the basis for these opinions, or determine the 
qualifications of the persons who had fixed the values, 
or otherwise probe or inquire into the circumstances 
of the making of the assessments. He was confronted 
with pieces of paper, prepared out of Court by ji per¬ 
son not under oath and neither produced before the 
jury nor subject to cross-examination. 

In Shoemaker Company vs. Munsey, 37 App.|D. C. 
95, this Court, at page 99 of the opinion, referred to 
the “well settled rule that the assessed value of prop¬ 
erty for the purposes of taxation is not in it sell com¬ 
petent evidence in fixing its value in any independent 
proceeding. The reason for this rule is that the as¬ 
sessed value for taxable purposes is not fixed tyy the 
owner, but by the proper taxing officials. It is, there¬ 
fore, not binding upon the parties, or either of them, 
in a separate action.” The question in the Shoejnaker 
case was reallv whether evidence given bv the owner 
of property for the purpose of influencing the officers 
in arriving at a proper valuation on which to bise an 
assessment of taxes could properly be received, and 
this question, of course, was answered in the affirma¬ 
tive, but the Court clearly recognized the general rule, 
which is the one applicable to the case at bar, that such 
assessment records are incompetent to fix values in any 
independent proceeding. 

The verdict of $100.00 actual and $9,900.00 prjnitive 
damages, the latter being based upon the assume^. abil¬ 
ity of Gordon to respond in damages and by way of 
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imposing upon him a penalty proportionate to his 
wealth, clearly demonstrates the harmful character of 
the error of receiving this incompetent hearsay evi¬ 
dence. 

In the case of Johnson and Wimsatt, Incvs. Reich - 

eld erfer, 60 App. D. C., page 186, where the question 

was one concerning the competency of the assessor for 

the District of Columbia to testifv in a condemnation 

* 

proceeding, this court recognizes the rule that assess¬ 
ments of property by a tax assessor for the purpose of 
taxation, are not admissible in evidence, and in so hold¬ 
ing, the court referred to the "Washington Market case, 
where it was held to be error to consider tax assess¬ 
ments in condemnation proceedings. 

In re: Washington Market Company, 54 App. 

D. C. 129. 

In the case of Kenerson vs. Henry, 101 Mass. 155, the 
action was one for breach of contract. On the question 
of damages, defendant called one of the assessors of 
Cambridge to show the assessed valuation of the es¬ 
tate; but the judge ruled that this was no evidence of 
the value. The court in affirming the lower court, said: 


“The evidence of the assessor was properly ex¬ 
cluded. The offer was not of his opinion of the 
value of the property, but “to show the assessed 
valuation thereof. ’ 9 9 

In Flint vs. Flint, 6 Allen (Mass.) 34, the defen¬ 
dant offered the assessors with their books, to show 
the valuation made by the assessors of said estate, but 
the evidence was excluded. The court said: 
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“The proposed evidence as to the amount as¬ 
sessed upon the property as shown by the ijsses- 
sor’s books, was not proper evidence in reference 
to the actual value of the house.” 

In the case of Kelly, ex rel. Chisholm vs. Peoples’ 
National Fire Insurance Company, 181 111. Appi 142, 
where an action was brought on a fire insurance policy 
and the defendant endeavored to show assessed value 
of plaintiff’s property, the court said: 

“The court did not err in refusing to pernijit de¬ 
fendant to show the assessed value of plaintiff’s 
properties for taxation as shown by the assessment 
return of the county treasurer.” 

Counsel for appellee may contend that appellant 
waived the benefit of this exception by calling Thjomas 
J. Sweeney as appellant’s witness and examining* him 
concerning the difference between the assessed f’alue 
of appllant’s District real estate and the total of the 
mortgages thereon, and the testimony of said witness 
concerning special assessments and unpaid taxes upon 
the District real estate (r. 44). An analysis of the 
testimony of Sweeney, however, shows that he was un¬ 
able to value any of the real estate owned by appel¬ 
lant ; that he testified onlv as to encumbrances and tax 
liens thereon, and also that appellant’s business had 
been operated at a loss for about three years andj tha* 
his assets would not meet his liabilities. The testi¬ 
mony of Sweeney as to the financial statement pre¬ 
pared by him for appellant dealt only with book val¬ 
ues, and it is submitted that the manifest error ijn re¬ 
ceiving the assessment records, which the jury evi¬ 
dently accepted as definite proof of appellant’s own- 
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ership of real estate valued at over a million dollars, 
found its reflection in the award of $9,900.00 punitive 
damages. The only logical conclusion which can be 
drawn from the record is that the testimony of 
Sweeney that he had prepared a financial statement 
showing Gordon’s wealth to be in excess of one mil- 
lion dollars was regarded by the jury as impeaching 
his testimony tending to prove that Gordon’s liabil¬ 
ities exceeded his resources, and that the jury, consid¬ 
ering that the testimony of a witness thus impeached 
was entitled to no credit, disregarded all of his evi¬ 
dence, and accepted the only remaining testimony, 
viz., the incompetent assessment records, as satisfac¬ 
tory proof of Gordon’s wealth. And this incompetent 
evidence was addressed, not to the question or com¬ 
pensation for injuries, but to a punishment by way of 
penalty for alleged malicious injury to the reputation 
and business of a man whom the Supreme Court of 
this District had already been satisfied, after public 
trial, was unfit, because of professional misconduct, 
to practice his profession (r. 20). 

It is respectfully submitted that while there are a 
few decisions to the contrary, the overwhelming weight 
of authority is to the effect that a party by cross-ex¬ 
amining about incompetent testimony, or by introduc¬ 
ing evidence to rebut incompetent testimony admitted 
over objection and exception, does not waive the ben¬ 
efit of his exception. 

In 38 Cyc. page 1398, the rule is stated as follows: 

“Objection to the erroneous admission of evi¬ 
dence is not waived by introducing rebutting evi¬ 
dence, although it be of the same kind, or by cross- 
examination in relation to the objectionable mat¬ 
ter.” 
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Iii 20 ft. C. L. page 1052, Sec. 58, the rule is stated as 
follows: 

“There are cases holding that objections to tes¬ 
timony are waived when the objecting party on 
cross-examination subsequently goes into the same 
• matter, but this is clearly contrary to the weight 
of authority. It would indeed be a strange doc- 
trine, and a rule truly destructive of the right 
and of the benefits of cross-examination, to hold 
a litigant to have waived his objection to improper 
testimony because by further inquiry, he sought 
on cross-examination to break the force or dem¬ 
onstrate the untruthfulness of the evidence given 
in chief, in the event, as would most usually oc¬ 
cur, that the witness on his cross-examination re¬ 
peat or restate some or all of his evidence given 
on his direct examination.’’ 

Same treatise, Section 59, page 1053: 


“’Where the court has permitted a party jto in¬ 
troduce incompetent evidence over objection and 
exception, the party injured thereby may, without 
waiving his rights, rebut such evidence * * 

In Barker vs. St. Louis Iron Mountain and Southern 
ft ail w a j) Company, 12G Mo. page 143, it was held that 
where incompetent evidence has been admitted over 
the objection of a party, the latter may cross-examine 
upon it, or otherwise combat it without thereby waiv¬ 
ing his right to have the objection reviewed upon ap¬ 
peal. 

See also the case of First State Bank of Eckman vs. 
Kelly, 30 N. Dakota, 84; Annotated Cases 1917 D, page 
1044. 

In the case of Horres vs. Chemical Company, 57 S. 
C. 189, at page 192, the court said: 
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“It can Hot be good law, that after a party has 
excepted to the ruling of the presiding judge, ad¬ 
mitting incompetent testimony (which ruling is 
the law of the case on that trial in the circuit 
court ), that the exceptor is prevented from cross- 
examining 1 plaintiff’s witness on the matter ex¬ 
cepted to, or in offering testimony in his own in¬ 
terests on the same 11116 .” 

In Martin vs. N. Y. N. II. and II. Railroad Company, 
103 X. Y. page 626, at page 630, the court said: 


“The defendant did not waive his objection and 

exception by attempting to disprove the matters 

testified to, or to prove facts inconsistent with 

them. A party excepting to the admission of tes- 

timonv is not bound to concede its truth or to re- 
•» 

train from combating it, in order to retain his 
exception.” 


See also Worrall vs. Parmelee, 1 X". Y. page 519. 

In the case of Story vs. Green, 164 Calif, page 768, 
the action was 1 one for damages for personal injuries 
received by plaintiff who was struck by an automobile 
driven by the defendant. During the course of the 
trial, the plaintiff called the defendant as a witness 
and over objection examined him with reference to his 
wealth. When defendant opened his case he took the 
stand and gave testimony in his own behalf regarding 
his property and this, according to respondent, was a 
waiver of the errors discussed above. The Supreme 
Court of California held that it was manifest error to 
examine the defendant concerning his wealth, in such 
an action, and that the error was not cured by the fact 
that defendant in opening his case took the stand and 
gave testimony in his own behalf regarding the prop¬ 
erty. 
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See also Kurtz vs. Payne Investment Company , 156 
Iowa, page 376; Hydraulic Press Brick Company vs. 
Green, et al., 177 Mo. App. 308; Cathey vs. Missouri, 
Kansas and Texas Ry. Co., 104 Texas, page 39, 133 
Southwestern, page 417. 

Second Assignment of Error. 

Admitting over objection and exception testimony 
of witness Richard Royal Baker, Jr., as to requests 
and statements of Thomas J. Sweeney. 

Among the witnesses called on behalf of appellee 
was one Thomas J. Sweeney, who testified, ih sub¬ 
stance, on direct examination, that he had been em¬ 
ployed by Gordon for about eight years as Office Man¬ 
ager, Bookkeeper and Auditor, attended to all Gor¬ 
don’s personal affairs regarding financing, Settle¬ 
ments and preparation of papers, and was so employed 
December 11, 1928; when Gordon is not present wit¬ 
ness can act for him in some capacities. Testifying 
for appellee on direct examination, Sweeney sai^i that 
he remembered the fact of charges having been filed 
by the Grievance Committee against Thomas, but not 
the day; did not remember being in the Court House 
that day; had been in the press room; did not l^ave a 
copy of the disbarment charges; never had a copy of 
said charges or a summary of them and does not 
know what the charges were. He knew that certain 
complaints against Thomas had come into Gorjdon’s 
office after the filing of the divorce action by MrsJ Gor¬ 
don, and witness at Gordon’s direction made an ilnves- 
. . i 

tigation of certain of these complaints. Among the 

complainants was Garrett L. Brown, but witness did 
not investigate this complaint, although he was (pres¬ 
ent upon one occasion when it was discussed, arid re- 
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called that it was something about Thomas owing 
Brown some money, but did not get the details and did 
not recall that the money was owed for any particular 
thing. Thinks a memorandum about the matter was 
taken by Mr. Gordon’s secretary (r. 2S-29). 

Appellee next called Richard Royal Baker, Jr., who 

testified on direct examination that he is a newspaper 

man, and at the time the charges were tiled against 

Thomas witness was a reporter for the Washington 

Times. Witness knows Thomas Sweenev and on the 

* 

dav said charges were filed saw Sweenev at the door 
of the press room. 

At this point counsel for Gordon objected to any 

testimonv from the witness as to occurrences between 
•> 

him and Sweeney on this occasion, upon the ground 
that no evidence had been offered connecting the defen¬ 
dant Gordon therewith or tending to show that he was 
responsible therefor, but the Court overruled this ob¬ 
jection, to which ruling exception was duly reserved 
(r. 29-30). 

Baker then testified that upon the occasion afore¬ 
said he had a conversation with Sweeney, the purport 
of which was that Sweeney said to Baker, “We are 
disbarring him” (meaning Thomas), showed Baker 
a copy of what purported to be the Grievance Commit¬ 
tee’s charges against Thomas, and endeavored to have 
Baker write a story for the paper concerning these 
charges, upon the ground that the suit by Mrs. Gordon 
had resulted in considerable publicity, and that the dis¬ 
barment proceedings should have the same publicity 
(r. 30). 

An inspection of the record discloses that absolutely 
no authoritv or direction from Gordon to Sweenev to 
visit or talk to Baker concerning this matter was 
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shown; and it certainly can not be contended t^at the 
duties of Sweenev as Gordon’s Office Manager,! Book- 
keeper and Auditor gave him any implied authority 
in the premises. 

As Sweeney had been called and examined by plain¬ 
tiff below, and had testified that he had never! had a 
copy of the disbarment charges or any knowledge con¬ 
cerning the nature of these charges, the testimony of 
Baker could not properly have been offered t[or the 
purpose of impeaching Sweeney, who was appellee’s 
own witness, and the record discloses that, without ref- 
erence to the rule against impeaching one’s o\yn wit¬ 
ness, no. sufficient foundation had been laid for the im¬ 
peachment of Sweeney, as he was not asked as to the 
time, place and circumstance, nor whether he had 
made such statement to Baker, but counsel t[or ap¬ 
pellee contented themselves with merely asking him 
if he had been present at the Court House and in the 
press room, and if he had a copy of the disbarment 
charges, or any knowledge of the contents thereof. 

This Court has passed upon the fundamental re¬ 
quirement of laying the foundation for impeachment 
in the case of Gordon vs. U. S., 53 App. D. |C. 154, 
wherein the Court said: 

44 A witness can not be impeached by Contra¬ 
dictory statements made by him in conversation 
with another until his attention has been called 
specifically to the former statements with!partic¬ 
ularity as to the time, place and circumstances, so 
that he can deny or explain them.” 

The ruling thus excepted to resulted in tile jury 
being permitted to assume, without any legally suffi¬ 
cient evidence to warrant such inference, that 
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Sweeney’s efforts to procure publication concerning 
the charges against Thomas were inspired by Gordon 
and constituted evidence of persecution and malice, 
and must have had a direct tendance to produce the 
verdict of $9,900.00 punitive damages. 

When it is considered that the Trial Court allowed 
Gordon’s alleged wealth to be established by incom¬ 
petent testimony, and further, permitted the jury to 
consider the acts and statements of Sweeney, as testi¬ 
fied to by Baker, although Gordon’s responsibility for 
such acts and statements was not established bv anv 
testimony legally sufficient for that purpose, it is not 
difficult to see why the jury, thus inflamed against Gor¬ 
don, found such heavy punitive damages in favor of a 

man whose character and business had been dost roved 

• 


bv his own misconduct, as shown bv the action of the 
Supreme Court of the District, sitting in the disbar¬ 
ment case, when the announcement was made, prior to 
the arrest of Thomas, “We already have enough evi¬ 
dence, it is not necessary to hear anything else” (r 
20 ). 

In Mecliam on Agency, Second Ed., Vol. 2, Sec. 
1783, page 1358, the author, in treating of the liability 
of the principal for the admissions of the agent says: 


“It will be evident from a statement of the rule 

that it is subject to several limitations which must 

be carefully observed. The statements are ad- 
* 

missible because it is deemed that the principal, 
in authorizing the act, has authorized also the 
statements which are the usual and natural con¬ 
comitants and incidents of the doing of the act 
itself. In order therefore to bind a principal by 
statements or admissions under the rule here in 
question, it is essential, first, that the making of 
statement^ or admissions of the class of those in 




question can fairly be regarded as incident jto the 
act authorized to be done; second, they must be 
made by an agent authorized to act with reference 
to the subject matter. The term, authority, as 
here used has the same significance which it las in 
reference to the agent’s act or contract. If there¬ 
fore, the statements, representations or admis¬ 
sions offered in evidence were made by oip who 
either had no authority to represent the principal 
at the time or the place, or respecting the matters 
concerning which thev were made, thev afe not 
admissible against the principal. Third, the state¬ 
ments, representations or admissions must! have 
some inherent and rational relation to the subject 
matter of his agency. If admissible at alh it. is 
because they are incident to or a part of the act 
which he was authorized to do. The mere idle, 
desultory or careless talk of the agent, having no 
legitimate reference to or bearing upon the busi¬ 
ness of the principal confided to the agent, obvi¬ 
ously can not be binding upon the principal ! * * 

Tn Section 1784, page 1362, the same author also 
says: 

“It is also to be borne in mind that not every¬ 
thing which an agent knows or thinks is competent 
simply because he happens to declare it while en¬ 
gaged in the performance of his authority. I Lis 
statement must be only concerning that which is 
within his authority, it must relate to matters 
connected with his business, and it must be con¬ 
fined to those things concerning which he can be 
deemed authorized to speak or act. This salutorv 
principle seems often to be ignored.” 

In Guerin vs. New England Telephone Company , 
70, N. H. 133, it is said: 

“To make the declarations of a servant or agent 
binding upon his master or principal, they pust 
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be made by virtue of express authority, or l>c re¬ 
quired by flic due and ordinary prosecution of the 
business; but the mere circumstance of their hav¬ 
ing been made of and concerning the business he 
was employed in, does not give them any such ef¬ 
fect, unless the servant had been instructed to 
make them, or unless they were so connected with 
the service that, they became necessary in the due 
and effective discharge of it.” 

In the ease of Standard Oil Company vs. Li not Co.. 
75 X. J. Law, 294, the court said: 

4 ‘It can not be too often pointed out that the 
mere fact that one employs others to work for him 
does not make him chargeable with what thev mav 
say about him or his affairs while in his employ; 
if he employs them to talk for him, a different 
case may be presented.” 

In the case of Pressley vs. Mobile and G. II. Co., 15 
Fed. 199, the facts were that one Van Kirk was an 
agent of the Railroad Company, and he charged tin? 
plaintiff with having committed grand larceny, in that 
he stole some of the property of the railroad. The 
plaintiff was tried criminally and was acquitted, 
whereupon he brought action against the railroad com¬ 
pany for malicious prosecution. The court held that 
the defendant was not liable because he was not act¬ 
ing within the scope of his employment in swearing- 
out the warrant, but was acting as a private citizen. 

In Burden vs. Robertson , 7 Fed. 2nd, page 266, at 
page 268, the court says: 

44 This oft used phrase, 4 scope of authority’ is 
not a term of legal art; the vital word of the 
phrase is scope, and that must be taken in its often 


i 
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varying sense, by way of description, rathefc* than 
definition ; it may be said that acts within thd scope 
of one’s authority means those proper for the 
accomplishment of the end in view, or such ‘as are 
usual in matters of this kind.’ ” 

In the case of American National Bank vs. Bartlett. 

40 Fed. 2nd, page 21, the court said: 


“The underlying rule of the law of agepey is 
that the party dealing with the agent * * * must 
be able to trace the authority on which he j relies 
back to some word or deed of the principal.j Dec¬ 
larations of the agent, not in the presence pf the 
principal, as to the existence or extent of his au¬ 
thority, are not admissible.” 

In the case of Durante Motor Co. of N. J., vs. Geor¬ 
gia, Florida Motor Company, 18 Fed. 2nd, 9(3, the 
suit was on a contract. Evidence was offered and re¬ 
ceived over objection as to the representations made 
by one Alger, a travelling agent of the defendant. The 
court reversed the lower court, saying: 

“In the absence of other competent evidence 
tending to prove that G. W. Alger was authorized 
to bind the defendant bv consenting to that con- 
tract, the above mentioned testimony of Fisher as 
• to what Alger said and did in the negotiations 
which resulted in the execution of that contract 
was not admissible over defendant’s objection, as 
evidence of what one says or does out of court is 
not admissible to prove his agency for another, 
or the scope of such agency.” 

In the case of Russell vs. Washington Savings j^ank, 
23 App. D. C., 39S, the question, among others, was the 
authority of one Ferguson, a vice president of tHe ap- 
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police bank, to engage the services of a lawyer to repre¬ 
sent the institution in a certain matter. At page 406, 
the court said: 


“Undoubtedly much of the testimony sought 
to be introduced in this case and which was ex¬ 
cluded by the trial court is objectionable by the 
law of evidence, and was properly excluded. Li¬ 
able to this criticism is a very large part of the 
deposition of George 0. Ferguson, whereby it was 
sought to prove his declarations and statements 
as those of the authorized agent of the bank, to 
the plaintiff, before there was any proof of his 
agency. An agent is not incompetent to testify to 
facts showing or tending to show his own agency, 
but, until there has been some proof of such agency, 
representations and statements bv the alleged 
agent are not competent to be introduced in evi¬ 
dence: 1 Greenleaf, Ev. Sections 1840 416 and 
cases there cited; 2 Greenleaf, Ev. Section 63, and 
such is the well acknowledged rule of law upon 
the subject, under which a great part of the depo¬ 
sition in question is inadmissible, as Ferguson was 
interrogated as to representations and statements 
made by him to the plaintiff before there was any 
proof introduced as to his agency or any offer 
therein to prove such agency so as to make these 
representations admissible. ” 


-In the case of Swift vs. White Oak Coal Co., 44 App. 
I). C. 159, the action was to recover the purchase price 
of coal ordered bv one claiming to be the agent of an- 
other. The court said: 


“It is contended on behalf of plaintiff that 
Faulknel (the alleged agent) lead plaintiff to be¬ 
lieve that he was acting as agent of defendant and 
that the coal was purchased for defendant. The 
evidence, we think, fails to sustain this conten- 
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lion, but if it had been connected sufficieijtly with 
defendant, it might be regarded as an i($sue for 
the jury. Before this evidence becomes Oiaterial, 
however, it must appear that defendant expressly 
or impliedly authorized Faulknel to represent him, 
either in this specific transaction, or as liis gen¬ 
eral agent at the time this transaction occurred. 
The rule is stated in Mecham’s Outlines of 
Agency, Sections 69 and 70, as follows: ‘But au¬ 
thority will not arise from mere presumption. It 
must be based on facts for which the principal is 
responsible, and will not arise from any mere ar¬ 
gument as to the convenience, utility or propriety 
of its existence. * * * The authoritv of the agent 
must in all cases be traced to the principal, and 
must be established by evidence of his acts or 
statements. * * * The agent’s acts and statements 
can not be made use of against the principal un¬ 
til the fact of his agency has first been shown by 
other evidence.’ * * * There was some evidence 
of the corporation having used letterheads and 
billheads which were left bv defendant when he 
transferred the business; also one instance where 
the bookkeeper of the corporation signed defen¬ 
dant’s name to an inconsequential communication, 
but there is no evidence that these acts were done 
with either the consent or knowledge of the de¬ 
fendant. This evidence was in part objected to 
bv counsel for defendant. It was error to admit 
it until there was some evidence connecting defen¬ 
dant with the transaction. There is not in this 
record even a presumption upon which t^ hang 
Faulknel’s agency, and until such an ageijcy em¬ 
ulating from defendant is established, statements 
and representations of the agents of the corpora¬ 
tion, or the understanding plaintiff may li^ve de¬ 
rived from them, have no force.” 
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Third Assignment of Error . 

Charging the jury that to justify a verdict for plain¬ 
tiff, upon the second count, the jury must find that the 
intent on the part of defendant Gordon in connection 
with the issuance of the warrant was not to enforce 
tiie criminal law, but to collect money for Brown; and 
that the jury must further find that pursuant to this 
purpose, after the warrant was issued, an act was 
committed by Gordon, or by Brown in the presence of 
Gordon, which was not proper under regular proce¬ 
dure, and which constituted an effort on the part of 
the defendant Gordon, or on the part of the defendant 
Brown, in the presence of Gordon , to use the warrant 
to force Thomas to pay One Hundred and thirty-one 
dollars ($131.00) to Brown, and that this act resulted 
in damage to Thomas. 

This instruction, to which exception was allowed (r. 
54-35), and which was addressed specifically to the sec¬ 
ond count charging abuse of process (r. 51), permitted 
the jury, after first finding that Gordon had an intent 
in connection with the issuance of a warrant for 
Thomas, not to enforce the criminal law, but to collect 
money for Brown, to find either that an act was com¬ 
mitted by Gordon, or by Brown in the presence of 
Gordon , which constituted an effort on the part of 
Gordon, or on the part of Brown in Gordon’s presence, 
to use the warrant to force Thomas to pay Brown 
$131.00. 

It is apparent that the instruction imposed liability 
on Gordon because of any act committed by Brown in 
Gordon’s presence, regardless of whether Gordon ad¬ 
vised or participated in such act, or notwithstanding 
the fact that it might have been committed without 





iiis previous knowledge that it was even contemplated 
by Brown, or even against Gordon’s protest. 

This particular charge was the last statementj made 
by the Court to the jury upon the question of liability 
(r. 51-52), the balance of the charge being devo[ted to 
tlie question of damages, and the jury was thus left 
with a statement by the Court that liability could prop¬ 
erly be imposed upon Gordon merely because <jf acts 


committed bv Brown in his presence. It is easv jto see 
how a jury, to whom this thought had been coijveyed 
as the last instruction of the Court upon the question 
of liability, might have found against Gordon ijierely 
because he was present in the Police Court at the time 
Brown procured the warrant, although they may have 
further believed Gordon’s statement that he ijaerely 
went there with Brown at the latter’s requst ajid be¬ 
cause Brown had offered to drive Gordon to his office 


if he would first accompany Brown while the latter 
attended to his business at the Police Court. 


It will doubtless be contended that there is no merit 
in this exception because the record shows that the ob¬ 
jectionable language in the foregoing instruction was 
added by the Court, and counsel for appellee then stated 
that such instruction was accepted as amended (r. 54), 
but the record further shows that the words 4i or by 
Brown in the presence of Gordon”, were called to the 
attention of the Court by counsel for appellant upon 
the conclusion of the charge, and an effort m$de to 
have the Court substitute for this language the [words 
44 by Brown, with the participation of Gordon”, which 
the Court declined to do, and then allowed an Excep¬ 
tion to his refusal to make such substitution (r. i4-55). 
As this occurred in the presence and hearing pf the 
jury, it merely served to emphasize the instruction 
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which permitted them to hold Gordon liable for 
Brown’s acts simply because Gordon was present at 
the time of such act. 

Certainly it was the duty of the Trial Judge, when 
the matter was thus directly called to his attention, 
to correct an error in the charge due to his own altera¬ 
tion of an instruction, when there was opportunity to 
do so before the jury retired. And the record shows 
that the vice of the instruction, as imposing liability 
upon Gordon without reference to whether or not he 
participated in any act or effort of Brown in Gordon’s 
presence, but merely because such act or effort was 
committed in Gordon’s presence, was directly called 
to the attention of the Trial Justice as the foundation 
for the criticism of the instruction and for the excep¬ 
tion reserved and allowed to appellant (r. 55). 

In the case of Snydacker vs, Brosse, 51 Ill. 357, suit 
was brought against a marshal who had wrongfully 
levied on property. One Snydacker had recovered a 
judgment and execution was issued thereon, and Com¬ 
fort, the constable, made a levy. Plaintiff had judg¬ 
ment below, but the upper Court reversed the judg¬ 
ment, saying: 


“We now come to consider the question whether 
a plaintiff in execution is liable for the abuse of 
process by an officer. * * * And there can be 
no doubt that a plaintiff in a case where all the 
proceedings are regular, is equally liable with the 
officer, if lie command or advise the abuse of proc¬ 
ess; although otherwise he would not incur liabil¬ 
ity. He, like any one else, must be held respon¬ 
sible for aiding, advising or abetting an officer to 
abuse his power. In this case, however, there is 
no pretense that the justice of the peace did not 
have jurisdiction of both the subject matter, and 



the person of appellee, nor is it contended that 
the execution on that judgment was not in ^11 re¬ 
spects regular. This being so, it was necessary to 
prove that Snydacker (judgment creditor arid de¬ 
fendant below) advised, directed or encouraged, 
the abuse of the process complained of by appel¬ 
lee, or knowing its abuse, and for his own benefit 
ratified it; and this should have been proved by 
legitimate evidence. But it was not a legitimate 
mode of proving that Snydacker was a party to 
the trespass, by introducing evidence of jwhat 
Comfort (the marshal) said in reference to; Sny¬ 
dacker ’s connection with the matter, when he was 
not present. Richards swore that Comfort stated 
to him, in the absence of Snydacker, that the 'after 
told the former what should he do in reference to 
the levy. * * * This was but hearsay evidence 

and was clearlv inadmissible.” 

* 

See also Hyde vs. Cooper, 26 Vt. 552. 

In the case of McCann vs. Allen, 105 Conn. Ij7, at 
page 185, the Court said: 


‘‘The allegations of the complaint clpirge 
against all three defendants malicious prosecu¬ 
tion, false imprisonment and abuse of process. All 
who knowingly procure, direct, aid, abet or assist 
in, or subsequently adopt either of these three 
charges are liable as joint tort feasors for the 
damage done by the malicious prosecution, jfalse 
imprisonment or abuse of process.” 

Tn 1 R. C. L. Ill, it is said: j 

44 One who places in the hands of an officer a 
valid writ without directions as to the manner of 
its service is not liable for trespass and lawless¬ 
ness of the officer in the execution of the writ, ex¬ 
cept where he, with knowledge of the facts, ad- 
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vises or assists in abuse of the process or subse¬ 
quently ratifies the officer's acts. Where ratifica¬ 
tion is relied upon the ratification must be clear 
and certain, and with full knowledge of the acts of 
the officer.” 

In 50 C. J., 61S, the rule is stated as follows: 

‘‘All persons who knowingly participate in the 
abuse of process are liable for damages caused 
thereby, as, for example, an agent or attorney, the 
officer executing the process or a party aiding, 
advising or abetting the officer’s unlawful acts, or 
subsequently ratifying them. But a plaintiff who 
does not direct or participate in abuse of process 
by the officer, and does not ratify his acts, is not 
liable.” 

Mere presence at the commission of a wrong, without 
anything more, does not make a person liable as a par¬ 
ticipator. See Hilmes vs. Stroebel , 59 Wis. 74; Rhine- 
hardt vs. Whitehead , 64 Wis. 42; Blue vs. Christ, 4 Ill. 
App. 351. 

In 62 C. J. 1129, it is said: 

‘‘In order to charge a person with procuring a 
wrongful act, it must appear that he did or said 
what amounted to a request or direction in obe¬ 
dience to which it may be inf erred that the act 
was done. The mere presence of a person at the 
commission of a trespass or other wrongful act 
by another will not render him liable as a par¬ 
ticipant.” 

Fourth Assignment of Error. 

Refusal to declare a mistrial because of the verdict 
as rendered by juryman Harvey A. Sisson. 
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This assignment deals with the integrity of the ver¬ 
dict as affected by the rendition by juror Sisson of 
his individual verdict at the times when the jui}y was 
polled. The verdict as announced by the Foreman was 
for the defendant (appellant) upon the first, ojr con¬ 
spiracy, count of the declaration, and for the plaintiff 
(appellee) upon the second, or abuse of process, |count, 
$100.00 being awarded as compensatory damagds, and 
$9,900.00 as punitive damages (r. 55). Upon a poll of 
the jury, juror Sisson stated his verdict to be $100.00 
for the plaintiff upon the first count, and $9,900.00 
upon the second count (r. 56). At this point the!Court 
intervened, and, in response to his questions, j juror 
Sisson again stated that he found for the plaintiff in 
the sum of $100.00 on the first count (r. 57), and then 
stated that he found for the defendant in the sum of 
$100.00; then repeated that he found for the pljaintiff 
in the sum of $100.00, and for the defendant in tl)e sum 
of $9,900.00. 

The juror was catechised by the Court, and made 
(lie following statement: That he found in favor of 
Thomas in the sum of $10,000.00; that of this amount 
$100.00 was on the first count and $9,900.00 on the 
second count; that he voted the same way the other 
jurors had voted; that he was, “all mixed up’ 1 ; that 
on the first count his verdict was for Gordon on 
the second for Thomas, “in other words, $100.t)0 for 
Mr. Gordon—$9,900.00 for Mr. Thomas, and $100.00 
for Mr. Gordon”; that he was all mixed up, and if 
that is wrong, he meant absolutely the reverse; that 
his verdict on the first, or conspiracy, count, was for 
Thomas in the sum of $9,900.00; that he got mixed 
up; that defendant and plaintiff had got him miied. 
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The Court thereupon against explained the two 
counts of the declaration, and when the juror re¬ 
quested a re-statement of this explanation, the Court 
directed that the jury again retire (r. 56-58). 

To this re-submission of the case to the jury excep¬ 
tion was reserved and allowed to appellant. 

When the jury returned into Court, the Foreman 
again reported the general verdict for defendant upon 
the first count, and for plaintiff upon the second, 
awarding $100100 actual and $9,900.00 punitive dam¬ 
ages. Upon a re-poll of the jury, juror Sisson an¬ 
swered that he found for the plaintiff upon the first 
count and for the defendant upon the second (r. 59). 
The clerk, having interrogated the next juror, the 
Court again interposed, and directed that Sisson be 
again asked as to his verdict, whereupon Sisson stated 
that as to the first count he found actual damages of 
$100.00, and as to the second count $9,900.00. The 
Court directed that he be again asked concerning his 
verdict, whereupon Sisson stated that on the first 
count he found for the defendant and upon the second 
for the plaintiff in the sum of $9,900.00, actual dam¬ 
ages (r. 59-60), when asked by the Court in what 
amount he fixed the actual damages, he repeated, 
“Nine thousand nine hundred dollars”, and stated 
that he fixed punitive damages at $100.00. Asked if 
that is what he meant, he said, no, he meant exactly 
opposite. 

Again asked bv the Court, he stated that he found 
actual damages in the sum of $100.00 and punitive 
damages in the sum of $9,900.00, and in response to a 
question by the Court, that his verdict was $10,000.00 
in all. 
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Exception was reserved on behalf of appellant upon 
the ground that this juror had returned his verdict, 
which was inconsistent with that of the other jjurors, 
and that the same had been received by the Clerk, 
who passed to the next juror (r. 61). 

The Court then said, “In order that there may be 
no misunderstanding as to what Mr. Sisson’s j^erdict 
is, I will ask him to state it again. Mr. Sissop, what 
is your verdict on the first count?” 

Mr. Sisson: “For the plaintiff—or, for the de¬ 
fendant.” 

The Court: “On the first count?” 

Mr. Sisson: “For the defendant.” 

The Court: “And for whom is your verdict on 
the second count ? ’ ’ 

Mr. Sisson: “The plaintiff.” 

The Court: “In what total amount is your ver¬ 
dict ?” 

Mr. Sisson: “Ten thousand dollars.” 

The Court: “What part of that is actual dam¬ 
ages, and what part is punitive damages?’ 

Mr. Sisson: “Actual damages, $100.00; pj 
damages, $9,900.00. ’ ’ 

The Court: “I think it is clear what Mr. S 
verdict is.” (r. 61) 


unitive 


isson’s 


j 

Counsel for appellant renewed the exception re¬ 
served to the verdict, and moved for a new trials which 
motion was overruled and exception allowed, the Court 
stating that counsel might have every opportunity to 
find out whether the verdict of Sisson was in accord 
with that of the other jurors (r. 61). 

Certainly, it is obvious that juror Sisson was cate¬ 
chised and instructed into the verdict finally reported 
as his; that he was entirely at sea concerning his ver- 
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diet, so much so that there was in reality a trial bv 
eleven jurors; that time after time he reiterated a 
finding for the plaintiff upon the first count; that he 
stated that he found for the defendant upon the second 
count, and that had it hot been that the Court, by his 
questions, indicated to this juror what his fellow jurors 
had found, and very effectually lead juror Sisson into 
an agreement with the others, there could have been 
no such verdict as actually recorded. 

In a case in which the verdict for punitive damages 
so far exceeds any actual damage, certainly the defen¬ 
dant was entitled to a jury of twelve intelligent and 
unbiased citizens, capable of understanding the issues 
and of who were, respectively, plaintiff and defendant, 
and of reaching an intelligent conclusion upon the evi¬ 
dence and the instructions. AVe respectfully inquire 
whether this Court, upon the record, is of the opinion 
that Mr. Sisson was thus qualified, and whether he 
could and did understand and apply the law as charged 
bv the Court. 

Either he was so capable, or he was not. If he was, 
his successive verdicts differing from those of his fel¬ 
low jurors, represented his findings and were entitled 
to be received and recorded as such, in which event 

j 

there was a mistrial; if he was not so qualified, plain¬ 
tiff below did not receive that to which he was entitled, 
namely, a fair and impartial trial by a jury of twelve 
competent and qualified citizens. 

A verdict of a jury is defined in 40 Cyc. 189 , as fol¬ 
lows : 


‘‘The unanimous decision made by a jury and 
reported to the Court, on the matters lawfully sub¬ 
mitted to them in the course of the trial of a 
cause.’ ’ 
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In Campbell vs. Chase Granite Co., 92 Maine, 90, 
the court said: 

“A verdict is supposed to be and ought to be 
the deliberate conclusion of the mind of each and 
every juror wholly uninfluenced and unimpressed 
by the opinions of anybody outside of the jury.” 

In the case of Scott vs. Scott, 110 Pa. St. 390, the 
facts were that the record showed that the jury ren¬ 
dered a verdict for defendant, were polled, and there¬ 
upon eleven answered that they found for the defen¬ 
dant, and one that he was in favor of the will. Court 
held that there was no valid verdict upon which a judg¬ 
ment could be entered. 

In the case of Lawrence vs. Stearns, 11 Pickering 
(Mass.) 500, at page 501, the Court said: 

“The only verdict which can be received and 
regarded as a complete and valid verdict of a jury, 
upon which a judgment can be rendered, is an 
open and public verdict, given in and assented to, 
in open Court, as the unanimous act of the jury 
and affirmed and entered of record, in the pres¬ 
ence and under the sanction of the Court. * 1 * It 
follows, therefore, that if any one juror shall then 
(in open Court) express his dissent, and persists 
in it, the verdict can not be recorded.” 

In 27 R. C. L. 858, it is said: 

“A verdict should be certain and impart a def¬ 
inite meaning free from any ambiguity. The jury 
can not find both for the plaintiff' and defendant 
on the same issue, as, for instance, by a verdict 
giving the plaintiff damages and finding the de¬ 
fendant not guilty.” 


qo 
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In the ease 6f Capital Traction Co. vs. Lyon, 57 
App. D. C. 396, the foreman in announcing the verdict, 
stated that the jury found for the plaintiff and as¬ 
sessed damages in his favor at $500.00 under the first 
count and $4,500.00 under the second count, and the 
clerk announced the verdict as $5,000.00. None of the 
jurors protested the verdict as announced, nor was 
any objection interposed. The Court held that a mo¬ 
tion to correct the minute entry of the clerk came too 
late, but in pasbing on the question, this Court said, at 
page 402: 

“Of course, neither the clerk nor the Court itself 
can usurp the functions of the jury, and frame a 
verdict which it did not render.” 

Tiie award of damages to appellee, of $100.00 as 
compensation and $9,900.00 smart money, is so dis¬ 
proportionate that nothing like it can be found in the 



man whose conduct was such that the Court in Gen¬ 
eral Term, without completing its investigation of the 
many charges preferred against him, announced itself 
satisfied of his guilt, after partial hearing, of conduct 
of the most reprehensible character, and reflecting 
disgrace upon the Bar of this jurisdiction. He ap¬ 
pealed to this Court, and the proceedings in that cause 
constitute conclusive proof that his own conduct 
brought about his “public disgrace”, for which he has 
recovered this grossly unjust verdict, which can be 
accounted for, if at all, only because of the errors 
assigned upon this appeal; and no error which con¬ 
tributed to such a miscarriage of justice can possibly 
be regarded as harmless. 
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We earnestly assert that serious error was Icom- 
*■ . . . ' 
mitted in the Court below in the trial of this case^ that 

incompetent testimony was received as to the wealth 
of defendant below, upon the basis of which a penalty 
by way of punitive damages was assessed against 
him; that the jury was permitted to hold him respon¬ 
sible for the acts and statements of Sweeney, without 
any legal proof of his accountability therefor; that the 
Court so charged the jury as that they could j hold 
Gordon responsible for the acts of Brown merely be¬ 
cause Gordon was present when said acts were jcom- 
mitted; and that the proceedings at the time of the 
rendition of the verdict demonstrate that the verdict 
actually recorded was not that of twelve qualified 
jurors. 

For these reasons the judgment should be reversed 
and a new trial ordered. 

Respectfully submitted, 

Roger J. Whiteford, 

Frank J. Kelly, 

Vernon B. Lowrey, 

Attorneys for Appellant. 
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Court of appeals, Bfetnct of Columbia 

APRIL TERM, 1933 

No. 5943 

________________ 

Fulton R. Gordon, Appellant, 

vs. 

Oscar C. Thomas, Appellee . 

BRIEF ON BEHALF OF APPELLEE 


STATEMENT OF CASE 

j 

Appellant’s statement of the case is, in the m^in, 
correct, but for a fair and clear understanding, miist 
be supplemented as follows: 

Appelee’s testimony, with reference to the issuance 
of the second warrant of April 8, 1929, showed tljiat 
appellant, in order to secure immediate service of ‘;he 
warrant, had gone to No. 6 Precinct to get an officer, 
and that Officer Ernest C. O’Mera was directed to go 
to Police Court and get a warrant and serve it; (R. 
18) that the officer accompanied Gordon and Brown, 
in an automobile, to the Police Court and the warrant 
was issued and turned over to the officer, instead of 
going through the regular police channels to be served ; 
that in front of the Police Court, just before the w^r- 
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rant was issued, appellant stated to S. McComas Haw- 
ken, Esq., “I am going to get my friend Thomas.’’ Mr. 
Hawken replied, “You are not going to get him on 
that man’s testimony, are you?” Meaning by “that 
man” Brown. Witness Hawken further stated, “We 
licked him in a suit in Municipal Court. You had bet¬ 
ter be careful.” Whereupon appelant replied, “This 
will be heard from in a few minutes.” (R. 19). 

That at the time of appelee’s arrest he was not “in 
his office” and Mr. Smith was not “appellee’s associ¬ 
ate”; the fact being that appellee was arrested in the 
office of Alfred D. Smith, Esq., a member of this Bar, 
and by whom appellee was employed (R. 15); that ap¬ 
pellee’s evidence went much farther than is shown in 
the statement of appellant, with reference to appel¬ 
lant’s knowledge concerning the Municipal Court ac¬ 
tion, and showed that appellant, in December of the 
previous year, had a copy of the charges contained in 
the disbarnient proceedings when he approached wit¬ 
ness Landon C. Painter and stated, “We are bring¬ 
ing charges against him (appellee) looking to his dis¬ 
barment” and that the charge of Brown and the 
Hecht Company wras contained therein (R. 27-28); 
that appellant visited the home of Garrett L. Brown, 
originally co-defendant with appellant Gordon, and 
was told of the trouble between Brown and Thomas 
(R. 38), and all about Brown having had Thomas ar¬ 
rested in April, 1928, and about the Municipal Court 
case, and said Brown told appellant all he knew” about 
it (R. 40). 

ASSIGNMENTS OF ERROR 

1. Admitting in evidence, over objection and ex¬ 
ception, certified copies of assessment records of Dis- 
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trict of Columbia and Alexandria, Virginia. 

2. Admitting over objection and exception testi¬ 
mony of witness Richard Royal Baker, Jr., as to j re¬ 
quests and statements of Thomas J. Sweeney. 

3. Charging the jury that to justify a verdict for 
plaintiff, upon the second count, the jury must ijind 
that the intent on the part of defendant Gordon in con¬ 
nection with the issuance of the warrant was not] to 
enforce the criminal law, but to collect money for 
Brown; and that the Jury must further find that pur¬ 
suant to this purpose, after the warrant was issued, 
an act was committed by Gordon, or by Broivn in \the 
presence of Gordon, which was not proper under regu¬ 
lar procedure, and which constituted an effort on jthe 
part of the defendant Gordon, or on the part of \the 
defendant Brown, in the presence of Gordon, to pse 
the warrant to force Thomas to pay One Hundred ind 
thirty-one dollars, ($131.00) to Brown, and that this 
act resulted in damage to Thomas. 

4. Refusal to declare a mistrial because of the ver¬ 
dict as rendered by juryman Harvey A. Sisson. 

ARGUMENT 
First Assignment of Error. 

Before enterinng upon argument with reference to 
the bona fide first assignment of error the Court’s at¬ 
tention is respectfully called to the attempt on the part 
of Counsel for Appellant to include as an assignment 
of error under cover of the bona fide first assignment, 
subject matter not properly before this Court unjder 
the rules, and to which no “assignment of error” has 
been made, nor a foundation therefore properly laid 
at the time of trial as disclosed by the record. Refer- 
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ence is made to Page Nine (9) of Brief on behalf of 
Appellant beginning with Line Fourteen (14), extend¬ 
ing through Page Ten (10) to the period in Line Four¬ 
teen (14), and by reference elsewhere in argument on 
the first and second Assignment of Error. 

It will be noted that Counsel for Appellant pre¬ 
sumes to impose error on the trial Court for having 
allegedly, over objection and exception, permitted Ap¬ 
pellee to introduce evidence for the impeachment of a 
witness offered by Appellee plaintiff below. 

An examination of the record (R. 30) shows that 
only one objection and exception was taken by Appel¬ 
lant to the testimony of Richard Royal Baker, Jr., as 
follows: “Counsel for defendant objected to any testi¬ 
mony from the witness as to occurrences between him 
and said Sweeney on said occasion, only upon the 
ground that no evidence had been offered connecting 
the defendant Gordon therewith, or tending to show 
that he was responsible therefore, but the Court over¬ 
ruled said objection, to wdiich ruling objection was 
duly reserved and allowed to the Defendant.” In 
other words, at the time of the admission of the evi¬ 
dence to which Counsel now seeks to take objection 
on the ground that it was an attempt to impeach the 
witness, Sweeney, there was no such objection made. 
The matter was not called to the attention of the trial 
Court on that ground and the very words of Counsel 
for Appellant as shown by the record (R. 30) clearly 
indicate that Counsel only had in mind the question 
of agency. 

Therefore, it is respectfully submitted that there is 
no question before this Court on the second or sub¬ 
half of Appellant’s first Assignment of Error, which 
leaves for discussion as to said first Assignment of 


Error, only the question of whether the assessment 
records were properly admitted in evidence in this 
case. Counsel for Appellant cites numerous cases in 
support of his argument, all of which upon a careful 
examination prove to deal with another subject and 
are not in point. 

It is admitted for the sake of argument that in cei}- 
tain types of cases it is improper to prove damage o^ 
value by showing assessment records. Examination 
of the record in this case discloses that the testimony 
complained of was not offered for the purpose of 
proving any value or damage, but was offered on a 
well established theory to show the potential ability 
of defendant to respond in damages which is clearly 
and distinctly an entirely different proposition of la^. 

This testimony was offered and admitted, not fo\r 
the purpose of fixing the value of any particular piec^ 
of property nor any part of Appellant’s property but 
for the sole purpose of showing the reputed wealth iji 
realty holdings of defendant so that the jury might, 
if they saw fit, fix upon a sum as exemplary damages 
that would serve as a punishment to the defendant 
and act as a deterrent to others, it being claimed by 
Appellee that Appellant was a millionaire [which fact 
is competently prooved by the uncontradicted testi¬ 
mony of appellant’s office manager and agentj, 
Sweeney (R. 44),] and that he acted in the matterfe 
complained about with wilful malice. 

Counsel for Appellant cites Johnson vs. Reichelder- 
fer, 60 Appeals D. C., 186 and the Washington Marked 
case, 54 Appeals, 129, both of which were condemnation 
cases and the testimony was offered for the purpose 
of fixing the fair market value of particular pieces oj: 
property which this Court held to be improper. 
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Shoemaker againt Munsey, the first case cited by 
Appellant, 37 Appeals, D. C. 95: 

“The question before the Court in the instant 
case is not in any way effected by the case cited 
unless favorably to Appellee’s contention, inas¬ 
much as in the cited case this Court only referred 
to the general rule with approval as stated on 
page 99, ‘The error here complained of does not 
relate to the application of above rule.’ We re¬ 
spectfully contend that the rule invoked by the 
Counsel for Appellant is not applicable in the in¬ 
stant case.” 

Comment shall be made on each specific case cited 
in appellant’s brief, but for the purpose of general 
classification, an examination of the respective cases 
show that in each case the testimony complained of 
was offered for the purpose of proving the value of 
specific property rather than tending to show reputed 
vrorth of the owner. 

Kenerson vs. Henry, 101 Mass. 155, the purpose of 
the offer was to show the specific value of property in 
question on a suit of damages for breach of contract. 

Flint vs. Flint, 6 Allen, (Mass.) 34, the assessment 
records were offered to show the specific value of the 
Estate. 

Kelly, exrel. Chisholm vs. Peoples National Fire In¬ 
surance Co., 181 Ill. Appeals, 142, assessment records 
were tendered to show the actual value of property 
destroyed by fire, in a suit to recover under a fire in¬ 
surance contract. 

Therefore, it will be seen that in not one of the cases 
as cited by Appellant has the question which is before 
the Court in the instant case been passed upon. 

An examination of authorities discloses no case 
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wherein a Court has refused to accept assessment rec¬ 
ords when tendered solely for the purpose of proovin^ 
reputed wealth. 

The assessment records showing that Gordon ownea 
property worth in excess of a million dollars and thp 
testimony of his own agent that his net worth was 
over a million dollars, if exaggerated or incorrect!, 
“the defendant has the opportunity to correct it an<|l 
of giving the exact facts upon the trial.” Chellis v|. 
Chaplain, 125 N. Y. 214. Douglas vs. Gausman, 6$ 
Ill. 170. 

The admission of the assessment records was with¬ 
out prejudice because of the fact that Sweeney, ap¬ 
pellant’s agent, testified to practically the same statk 
of facts without objection. 

In Rime vs. Rater, 108 Iowa 61 witness was 
permitted to state over defendant’s objections 
the wages of an engineer on the Wabash Rail¬ 
road, and the court held this evidence to be propej: 
for the purpose of showing defendant’s ability 
to earn money and the condition in life in whic|i 
plaintiff might reasonably have received by con^ 
summation of the contract. 

In seeking to prove the financial condition of a de¬ 
fendant corporation for the purpose of assessing puni¬ 
tive damages it is not improper for plaintiff to aslf 
defendant by proper interrogatories the amount of its 
paid up capital stock, its liablities, its assets, its surh 
plus, and what dividends had been paid stockholder^ 
for five years past, and how they were paid. Pullman 
Palace-Car Co. vs. Lawrence, 74 Miss. 782. 

Appellant objects to the assessment records showing 
that he was worth gross over a million dollars buf; 
raised no objection to the testimony of his agent, 

i 

i 
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Sweeney, that his net worth was more than a million 
dollars. Sweeney’s testimony alone, way over-shadow¬ 
ed the assessment records as to proof of ability to 
pay and therefore the records could have had no 
material hearing on the question. 

In Stratton vs. Dole, 45 Neb. 472, 479, the court 
said, “It is a ruling of universal application that 
all presumptions are in favor of the judgment of 
courts of general jurisdiction and one seeking a 
reversal on the ground of alleged error is required 
to exhibit the record showing affirmatively that 
the ruling complained of is not merely erroneous 
but also prejudicial to his rights.” 

j 

It is therefore respectfully submitted, inasmuch as 
appellant has nowhere in his record shown that the 
admission of the testimony and evidence complained 
of was in any way prejudicial or injurious to his 
rights, that if it was erroneously admitted by the trial 
court it must constitute harmless error. 

District of Columbia vs. Chessin, 61 App. D. C. 

260. 

Altemus vs. Talmadge, 61 App. D. C. 148. 

Wilson vs. Borden, 61 App. D. C. 327. 

We take this opportunity to call the Court’s atten¬ 
tion to the anticipation by counsel for appellant that 
appellee might contend that the benefit of exception 
was waived by calling Thomas J. Sweeney as his wit¬ 
ness and examining him concerning the difference be¬ 
tween the assessed value of the District real estate 
and the total of the mortgages thereon, etc. (R. 44). 
The anticipation of the contention that appellant has 
waived the benefit, if any, of the exception is correct 
but the grounds of such contention are not as sug¬ 
gested by appellant’s brief. 
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It is contended and urged that appellant has waived 
the benefit, if any, of this exception by reason of! the 
fact that appellant tendered of his own volition a wit¬ 
ness, Thomas J. Sweeney, by calling him to the stand 
to testify (R. 44) and permitted without any objection 
cross-examination of said witness which elicited ijaore 
fully than any other testimony in the case the evidence 
tending to prove that the defendant was reputedly 
worth well over a million dollars. It is respectfully 
urged that this court and many others have passed 
upon the identical question and proposition as aptici- 
pated by counsel for the appellant, to-wit: that ap¬ 
pellant did waive the benefit, if any, of this exception 
by introducing on his own behalf testimony covering 
substantially the same facts as those related ip the 
testimony complained of. Murray vs. U. S ., 53 Ap¬ 
peals. D. C. 119. j 

I 

“(10) Of course, when the question of whether 
or not a confession is voluntary is raised id an 
appellate court, the entire record must be con¬ 
sidered because, although when introduced evi¬ 
dence may be given so far tending to show that 
it is admissible as to justify receiving it, evidence 
on the part of the defendant may tend to yebut 
this, all of which must be reviewed on appeal. 
In the instant case we think the record sjhows 
that the statement made by the defendant td wit¬ 
ness was freely and voluntarily made, wifhout 
compulsion or inducement of any sort. 

(11) Not only this, but the defendant, jwhen 
upon the stand in his owm behalf, testified tp sub¬ 
stantially the same facts, although more in detail, 
as related by the witness, and in addition said 
that he made the statement to the officer that the 
latter said he did. This would cure the error in 
receiving the evidence, if any there were, ilotes 
v. United States, 178 U. S. 458, 474, 20 Sup. Ct. 
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993, 44 L. Ed. 1150; St. Louis & S. F. R. Co. v. 
Duke, 192 Fed., 306, 112 C. C. A. 564. 

It should also be noted that another police offi¬ 
cer testified that he was present when the defen¬ 
dant made the statement to Officer King, that 
he heard it, and his testimony as to what defen¬ 
dant then said was substantially the same as that 
of King. The evidence of the second officer was 
received without objection.’’ 

The appelant in offering the witness, Sweeney, 
vouched for his testimony and could in no wise be sur¬ 
prised at the evidence elicited on cross-examination, 
and the ingenuous argument of appellant’s counsel 
that the jury must have regarded the cross-examina¬ 
tion as impeaching the direct examination clearly dem¬ 
onstrates the efficacy of that salutory rule of law that 
the jury may wider such circumstances diregard in 
whole or in part the testimony of such a witness, and 
to say that they disregarded the testimony of Sweeney 
that Gordon was worth well over a million dollars, and 
only considered the assessment records, is a matter 
extravagantly presumptive and speculative. 

Counsel for appellant contends that certain rules 
quoted from 38 Cvc. Page 1398, 26 R. C. L., page 1052, 
Section 58, Page 1053, Section 59, should be applied in 
the instant case. 

There is no quarrel with the rules of law quoted and 
it is very respectfully submitted and urged that they 
have no application and are of no benefit in solving the 
instant problem. 

The waiver of the exception is not urged in this case 
on the ground that appellant offered testimony of the 
same kind in the way of rebuttal or by cross-examina¬ 
tion, but on the entirely distinct and different ground 
that appellant offered independently evidence tending 
to show his wealth, and permitted his own witness to be 
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cross-examined without objection on the same subject 
matter. | 

With reference to the cases of Barker vs. St. Ldtuis 
Iron Mountain, etc., 126 Missouri, 143, First S\ate 
Bank of Eckman vs. Kelly, 30 N. D. 84, Horresv s. 
Chemical Co., 57 C. C. 189, Martin vs. N. Y., N. M., 
Railroad , 103 N. Y. 626. They are all cases following 
the rules above quoted from Cyc. and R. C. L., not any 
of which cases were similar in fact to the instant c4se. 

The case of Story vs. Green, cited by appellant, 164 
Cal. 768, is very typical of the distinction between f;he 
authorities cited by counsel for appellant, and the facts 
of the instant case. As in all of the other cases citjed, 
testimony concerning the wealth of the defendant 1 ] in 
the case of Story vs. Green, had no place whatever 
in the case, was not admissible under any rules of Evi¬ 
dence for any purpose, while in the instant case evi¬ 
dence of the wealth of the defendant was very propejrly 
admissible. In the instant case the objections and Ex¬ 
ceptions urged by appellant were not to the admission 
of testimony tending to prove wealth but to the manijer 
of proving wealth, and it is not contended that appel¬ 
lant waived the objection by offering testimony to 
prove the inaccuracy of the testimony objected to or!to 
specifically rebut the efficacy of the testimony objected 
to, but, on the contrary that appellant waived the objec¬ 
tion by introducing independently a witness for the 
purpose of proving his financial condition, and per¬ 
mitted that witness under cross-examination, without 

7 ] 

objection, to testify comprehensively and conclusively 
as to his wealth and financial condition. 

i 

Second Assignment of Error. 

I 

Here again Counsel for appellant attempts to arghe 
an assignment of error not made in accordance wijh 
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the rules of this Court, to-wit the same question con¬ 
cerning impeachment of the witness, Thomas J. 
Sweeney. We consider that matter already satisfac¬ 
torily answered heretofore. 

It is contended by Counsel for appellant in the sec¬ 
ond assignment of errors that the testimony of Rich¬ 
ard Royal Baker was improperly admitted, because 
there had been no evidence offered contending to es¬ 
tablish that Sweeney was the agent of the defendant, 
Gordon. 

That contention seems entirely unfounded in as 
much as Sweeney on direct examination testified that 
he had been employed by the defendant, Gordon, 
for eight years as office manager, bookkeeper and audi¬ 
tor, attendihg to all of Gordon’s private affairs, re¬ 
garding finance, finance settlements, real estate set¬ 
tlements and drawing papers, and was so employed 
at the time in question, and that he, Sweeney, knew 
that certain complaints came to “our office” at the 
time when Gordon’s wife sued him for divorce and 
complaints came in after the suit was filed and that 
he had made an investigation of certain of these com¬ 
plaints for Gordon and was present upon one occa¬ 
sion when one of the complainants discussed the mat¬ 
ter with Gordon and had seen original co-defendant, 
Brown, in Gordon’s office on a number of occasions, 
and Gordon discussed these complaints with Sweeney. 
(B. 28-29), and witness, Painter, had testified that de¬ 
fendant, Gordon, came to see him at his office in the 
Evans Building with another man (Sweeney), and told 
Painter that he, Gordon, “was trying to get hold of 
any information he could against plaintiff-derogatory 
to him,” and showed Painter a paper and said, “we 
are bringing charges against him looking to his dis- 
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barment and showed witness a typewritten list of 
charges and stated that he had gone to considerable 
expense to get information, and was willing td go to 
whatever expense was necessary and witness testified 
that the papers shown him were a duplicate of tjhe dis¬ 
barment charges in the disbarment proceedings there¬ 
after filed. 

It is inconceivable to imagine that in spite of the 
above there was not sufficient evidence to justify the 
trial Court in holding that there was a substantial 
prima facie proof of agency, and it is to be particu¬ 
larly noted that in spite of the fact that the defendant, 
Gordon, himself thereafter took the stand anq testi¬ 
fied in his own behalf, he did not by word or iihplica- 
tion deny the agency or attempt to deny that Sweeney 
was acting with his full knowledge and consent 

We have no quarrel with any of the cases oif prin¬ 
ciples of law cited by appellant in his brief, jit can 
well be admited that scope of authority means wljat ap¬ 
pellant contends, and that one must be able to trqce the 
authority on which he relies back to some word ojr deed 
of the principal, that mere declarations of an agent, 
not in the presence of a principal, as to the existence 
or extent of his authority, are not admissible anjl that 
interrogations as to representations and statements 
before there is any proof as to agency may mak^ such 
representations inadmissible, but in the words of this 
court in the case of Swift vs. White Oak Coal Com¬ 
pany, 44 Appeals, D. C. 159, one of the cases cit^ed by 
appellant, there can be no question but what the [testi¬ 
mony of Richard Royal Baker, herein complained of, 
was admissible. 

In Svnft vs. White Oak Coal Company, supra, 
the Court said: “It is contended on behalf of 
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plaintiff that Faulknell (the alleged agent) led 
plaintiff to believe that he was acting as agent of 
the defendant and that the coal was purchased for 
defendant. The evidence, we think, fails to sus¬ 
tain this contention, but if it had been connected 
sufficiently with defendant, it might be regarded as 
an issue for the jury. Before this evidence becomes 
material, however, it must appear that defendant 
expressly or impliedly authorized Faulknell to rep¬ 
resent him either in this specific transaction or as 
his general agent at the time this transaction oc¬ 
curred.’ ’ 

Italics ours. 

The Court went on to sav: 

* 

“It was error to admit it until there was some 
evidence connecting defendant with the transac¬ 
tion.” 

There can be little doubt but what there was a great 
deal of evidence connecting defendant, with the trans¬ 
actions of Sweeney, testified to by Baker, and a wealth 
of testimony showing that Sweeney was the defend¬ 
ant’s general agent at the time of the transactions, 
testified to bv Baker, and certainlv Sweenev’s trans- 
actions were sufficiently connected by testimony with 
the defendant to make the question of agency an issue 
for the jury. 

The principle invoked by the trial court in the in¬ 
stant case was the adoption of the well settled rule, ap¬ 
proved and adopted by this Court in the case of: 

Main vs. Aukam , 12 Appeals, D. C. 375-391. 
The Court said: “All these facts and many 
other circumstances were before the jury; and 
the question, whether he was acting for and in 
the behalf of the defendants was fully and fairly 
submitted to the jury upon the whole evidence. 
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We have been unable to find any case ^herein 
this court has renounced or revoked the said rule and 
we find nothing in appellant’s brief to support and 
justify its rejection in this case. 

“Whatever evidence has a tendency to pyove an 
agency is admissible, even though it be pot full 
and satisfactory, and it is the province of the 
jury to pass upon it. Direct evidence is not in¬ 
dispensable— indeed, frequently it is not) avail¬ 
able— but instead, circumstances may b^ relied 
on, such as the relation of the parties tjo each 
other and their conduct with reference to tpe sub¬ 
ject matter of the contract.” 21 R. C. L. 820, 
Sec. 6. 

i 

Third Assignment of Error, 

j 

The charge excepted to, being Instruction No. 5, is 
quoted: 

4 ‘ The charge in the Second Count is that a war¬ 
rant was used by Gordon in an attempt to force 
Thomas to pay to Brown the sum of one hundred 
and thirty-one dollars ($131.00). Before tpe plain¬ 
tiff can recover on this count you must find that 
the intent on the part of the defendant, (xordon, 
in connection with this warrant was not to enforce 
the criminal law, but to collect money for Brown. 
You must further find that pursuant to this pur¬ 
pose, after the warrant was issued, an act was 
committed by Gordon, or by Brown in the presence 
of Gordon, which was not proper under [regular 
procedure, and which constituted an effort on the 
part of the defendant Gordon, or on the paijt of the 
defendant Brown in the presence of Goi|don, to 
use the warrant to force Thomas to pay ope hun¬ 
dred and thirty-one dollars ($131.00) to i Brown, 
and that this act resulted in damage to Thomas. 
Unless you so find your verdict shall be forj the de¬ 
fendant. 91 
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In this Assignment of Error it is contended by coun¬ 
sel for appellant that the trial court, of its own voli¬ 
tion, altered the instruction, and it is further con¬ 
tended that counsel for appellant duly objected to the 
instruction and was allowed an exception. It is, of 
course, contended that the instruction is erroneous. 
However, the contention that the instruction is erro¬ 
neous was not made until present counsel for appellant 
prepared appellant’s brief for this Court. 

The alteration referred to was, in fact, made by the 
trial judge; that is, the physical act of writing the al¬ 
teration into the instruction. However, the alteration 
itself was discussed, pro and con, between counsel for 
appellant and appellee and the trial judge, and the 
phraseology was agreed upon, and after it was physi¬ 
cally altered by the trial judge, the instruction was 
accepted by counsel for appellant as amended (R. 54), 
and the trial court was permitted to so instruct the 
jury without any objection whatever. 

In District of Columbia vs. Chessin, 61 App. 260- 
262, this Court held that no assignment of error, not 
covered by proper exception, could be considered. 

Thereupon, after the Court concluded its instruction 
to the jury and the jury was about to retire and con¬ 
sider the case, one of counsel for appellant suggested 
to the court a change in phraseology of said instruc¬ 
tion No. 5, and proposed, instead of the words “or by 
Brown in the presence of Gordon,” the following “by 
Brown with the participation of Gordon.” 

It is respectfully urged that the phraseology pro¬ 
posed as a change could not possibly, in any degree 
whatever, change the legal intent of the instruction as 
actually accepted by counsel for appellant, and as de¬ 
livered by the Court. If the exception allowed coun¬ 
sel for appellant by the Court upon refusing to so 






change the phraseology without any objection paving 
been made is what is relied upon, it certainly ca]ji be of 
no avail because reading the instruction as a whole, 

. i 

either as given or with the substitution of the w T ords 
proposed by counsel for appellant, the intent anc. effect 
of the instruction can, in no whit, be distingushed. 

Analysis of the instruction itself forces us to the 
conclusion that the trial court made it very cle^r and 
unmistakable to the jury that in order to hold the de¬ 
fendant Brown responsible to appellee in damages, 
they must first find, on the second count (and tpe sec¬ 
ond count is the one upon which the jury returned a 
verdict for appellee against appellant): first, that the 
warrant was used by Gordon (appellant), in an attempt 
to force Thomas to pay Brown one hundred and thirty- 
one dollars ($131.00); second, that appellant’s inten¬ 
tion, in connection with the warrant, v'as not to enforce 
the criminal law, but unlawfully to help Brown jcollect 
$131.00; third, having found the intent and purpose of 
appellant, they must further find that after tl^e war¬ 
rant was issued, either the defendant himself, or iBrown 

i 

in the presence of the defendant (in carrying Out the 
common intent) did some act wdiich was not proper 
under regular procedure, and which did constitute an 
effort to force Thomas to pay one hundred and thirty- 
one dollars ($131.00) to Brown. 

It does not seem tenable to argue that the instruction 
as given does not completely, fully and accurately state 
the law with respect to the cause of action, as set forth 
in the second count. In full fairness to the defendant, 
it required the jury to find his onerous intent ahd pur¬ 
pose, his physical presence during the procedure, and 
at the time of the commission of the irregular ^cts to 
force Thomas, under the guise of a criminal warrant, 
to satisfy an alleged civil claim. 
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It cannot be seriously contended that, in order to 
hold appellant responsible for the misconduct com¬ 
plained of, that he personally should have spoken every 
word, and executed every act in the course of pro¬ 
cedure. The physical expressions or pronouncements 
made by one in the presence of another, who has con¬ 
spired with the actor, and who, with the actor has 
a common intent and purpose to wilfully wrong and 
harm, force and coerce a third person, make both 
equally liable for the harm and damage inflicted. 

We should look no further for authority to support 
these contentions than the case of McGann vs. Allen, 
105 Conn., 177, cited by appellant, wherein the Court 
said: 


‘ ‘We next consider the assignment of error in 
directing a verdict for defendants Allen and 
McKone. The allegations of the complaint charge 
against all three defendants malicious prosecu¬ 
tion, false imprisonment and abuse of process. All 
who knowingly procure, direct, aid, abet or assist 
in, or subsequently adopt either of these three 
charges are liable as joint trot-feasors for the 
damage done by the malicious prosecution, false 
imprisonment or abuse of process. Hackett vs. 
King 88 Mass, (6 Allen) 58; Hyde vs. Cooper, 26 
Vt. 552; Snydacker vs. Brosse, 51 Ill. 357.” 

i 

“The complaint does set up another cause of 
action, that of abuse of process, which may lie for 
a wrongful use of a process valid on its fact. 
Where the officer arrests one on a warrant charg¬ 
ing a crime, and uses against him excessive force, 
or otherwise subjects him to oppression, or per¬ 
mits the process to be used to extort money from 
him, he has abused the process in his hands for 
service, and is liable in damages for such abuse. 
Hyde vs. Cooper, 26 Vt. 552; Snydacker vs.Brosse, 
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51 Ill. 357; Newell on Malicious Prosecution (Ed. 

1892) 78; 25 Corpus Juris, 444. 

The record is replete with evidence to support the 
instruction; evidence that Defendant Gordon, long be¬ 
fore the procurement of the warrant, was seeking in¬ 
formation, and soliciting and hiring the serviced of 
others to get for him informotion with which he might 
derrogate and persecute appellee; that he voluntarily 
went with Brown to procure the warrant (R. 37); that 
on the vray to procure the warrant he openly announced 
his intention to get Thomas (R. 19); that after the 
warrant was procured he, appellant, stated to witness 
Mrs. Brown, “We got out a warrant for Mr. Thomas”; 
“we did, Mr. Brown and I” (R. 34); that he j^as 
present, with Brown, in Mr. Smith’s office and pointed 
Thomas out to the arresting officer (R. 19, R. 15-16); 
that there was a general argument in Mr. Smith’s 
office about money, and that there, in the presence of 
Appellant Gordon, Brown said they were going to get 
an amount of money, which he alleged Thomas oWes 
him, and mentioned One Hundred and Thirty+one 
Dollars ($131.00) (R. 16); that after Thomas |was 
taken into custody by the officer, Appellant Gordon 
went to the Police Precinct, was present and aidefi in 
a search of Thomas, and there, at the precinct, staged, 
“I am going to get you” (R. 16); that Gordon knew 
all about all of these proceedings which had g}one 
before, between Brown and Thomas, to-wit, the pre¬ 
vious warrant, which had been dismissed, and | the 
Municipal Court case, which had been tried and Con¬ 
cluded in favor of Thomas (R. 39-40); that Gordon, 
through his agent Sweeney, attempted to publicize 
Thomas’ disbarment, and no denial by appeljant 
Gordon on the stand that such was the fact, and ^hat 
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Sweeney did act as his agent in that behalf; and many 
various facts and circumstances showing continued 
active malicious attitude and actions of appellant 
toward appellee. 


Fourth Assignment of Error 

With respect to the Fourth Assignment of Error, the 
law seems tq be well settled that if the jury find the 
questions in issue in such way as will enable the Court 
intelligently to pronounce judgment thereon, according 
to the manifest intention of the jury, it is sufficient. 
Lincoln vs. Cambria Iron Co., 130 U. S., 412; Hopkins 
vs. Orr, 124 U. S. 510. 

The actual intent of the jury is the thing to be worked 
out and expressed. See Wood vs. McQuire, 17 Ga., 
361; Minot vs. Boston, 201 Mass., 10. 

“In considering the verdict itself, with a view 
to its sufficiency, the first object is to ascertain 
what the jury intended to find; and this is to be 
done by construing the verdict liberallv, with the 
sole view of ascertaining the meaning of the jury, 
and not under the technical rules of construc¬ 
tion which are applicable to pleadings. If the 
meaning of the jury can be ascertained, ‘and a 
verdict on the point in issue can be made out, the 
court will mould it into form and make it serve; 
2 Borrow’s Rep., 699, 700; 1 Bibb, 251 and 257; 
2 Bibb 178 and 429, etc., etc. According to the 
nature of the thing, this rule must be considered 
as applicable to special, as well as to general ver¬ 
dicts; and certainly there is no ground for except¬ 
ing a special verdict from the rule, that it shall be 
construed with a view that it shall rather stand 
than fall.’ ” Miller and Ross vs. Shackleford, 34 
Kan. 264-273. 
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The juror, Sisson, in answer to query by the Court, 
replied, “I voted the same way that they did.”J “I 
got all mixed up in this” (R. 57). 

The Court directed the jury to retire and corrie in 
again (R. 58), and upon their return their forejman 
announced that they had found in favor of the plaintiff, 
in the amount of One Hundred Dollars ($100.00) actual 
damages, and Nine Thousand Nine Hundred Dollars 
($9,900.00) punitive damages, to which there wd.s a 
general assent from all the jurors (R. 59). Upoi} the 
jury again being polled, the juror Sisson again bedame 
confused, but exercising a proper judicial discretion, 
the Court interrogated the juror and upon completion 
of the polling counsel for appellant excepted to the 
verdict, whereupon the Court stated, “In order [that 
there may be no misunderstanding as to what I Mr. 
Sisson’s verdict is I will ask him to state it again.” 
Whereupon the juror, Sisson, apparently having dom- 
posed himself, accurately anounced his verdict (R. 61). 

In conclusion the attention of the Court is respect¬ 
fully called to the attempt upon the part of counsel for 
appellant, throughout his brief, to inject a disparaging 
and derogatory atmosphere and, under the guise of a ’ 
permanent record, in a brief in this Court, without jany 
legal excuse or justification therefore, as no exception 
has been reserved or assignment of error made i^pon 
which to base this argument, and we refer especially to 
Brief, page 10, end of paragraph 1 and Brief, 
paragraph 2. 

While we realize that this argument cannot be 
the basis of a reversal, at the same time we res 
fully submit that this Court has already decided the 
question in the case of Columbia National Bank vs. 
MacKnight , 29 App. D. C. 580, stating that “$uch 
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records of conviction constituted no defense to the 
suit” and that to a man who “has served one or more 
sentences in the penitentiary and is a depositor in a 
bank, a refusal to pay his check may operate even 
more injury than a similar treatment might inflict 
upon a better citizen.” 


Harry F. Kennedy, 


H. Mason Welch, 

Attorneys for Appellee . 







